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President’s Message: A Roadmap 
to the Future
by: Christine M. Rice, President, Wisconsin Defense Counsel

In 2016, the Wisconsin Defense Counsel Board 
of Directors participated in a strategic planning 
retreat that would provide the roadmap for a 
comprehensive set of goals, objectives and critical 
tasks to lead WDC into the future. The 2016 
Strategic Plan was very focused on membership 
growth and revitalization. It led to development of 
committees including Employment Law, Insurance 
Law, Membership, and Women in the Law. These 
committees have been an incredible addition to the 
organization and continue to provide an additional 
sense of community that WDC may have been 
missing previously. 

Non-profit organization best practices indicate 
that strategic planning should be conducted every 
three to five years to ensure that the organization’s 
mission and vision represent the current state of the 
organization - and to evaluate the organization’s 
culture, structure and procedures.1 The WDC Board 
of Directors has determined that the next Strategic 
Planning Retreat will be held in August 2020 (or 
future date TBD) due to the Coronavirus/COVID-19 
situation and cancelation of the Spring Conference 
to prioritize the health, safety, and well-being of our 
members, partners, and sponsors.

Attorney J. Michael Weston, a Past President 
of DRI, The Voice of the Defense Bar, has been 
selected to facilitate the Retreat. Attorney Weston 
will be meeting with some of the WDC Executive 
Committee members and staff in advance of the 
retreat to discuss the overall plan, which includes a 
survey of the Board of Directors, committee chairs 
and a sample of members. The WDC Lobbyist and 
Government Relations Firm, Hamilton Consulting 

Group, LLC, will also be providing input for the 
survey questions, as the Board would like to identify 
legislative goals and objectives to be included with 
their new strategic plan. The results from the survey 
will be useful to determine the direction of WDC 
going forward. 

Attorney Weston’s facilitation includes presentations 
on service and commitment, along with group 
discussion concerning the organization mission, 
current structure, member services and survey 
results. From there, the Board of Directors will 
work diligently to determine the goals, objectives 
and critical tasks that shape WDC’s roadmap for 
the future. The Board of Directors will leave the 
Retreat with an implementation plan that will allow 
for a clear evaluation of achievements associated 
with the plan. 

I believe that the Wisconsin Defense Counsel is on 
the path to greater success; however, this strategic 
roadmap is required to ensure that we are all on 
the same page – striving to promote, represent and 
demonstrate the mission of the organization. In 
order to continue moving WDC forward, we are 
going to need the passion, energy and dedication 
from each and every one of you. We are all in this 
together – dedicated to the defense of Wisconsin 
citizens and businesses and the maintenance of an 
equitable civil justice system. 

References
1 See Michael Johnson, Realigning the Board for Successful 

Strategic Planning, ASAECenter.org (June 30, 2017); 
see also 5 Phases of Strategic Planning, Boardsource.org 
(2016).
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WDC Leaders
Attorney Spotlight:  
Karen M. Gallagher

Editor’s Note: To recognize the philanthropic 
efforts of our membership, WDC is introducing a 
new recurring feature to the Wisconsin Civil Trial 
Journal which spotlights members who generously 
donate their personal time and/or resources to a 
civic or charitable organization on a community, 
national, or international level. To nominate a 
member, please contact the Journal Editor, Vincent 
J. Scipior, at vscipior@cnsbb.com.
 

Karen M. Gallagher is an associate at Coyne, 
Schultz, Becker & Bauer, S.C. in Madison. She has 
been practicing since 1995. Her practice focuses on 
personal injury, professional negligence, medical 
malpractice, and insurance coverage issues. In 
addition to the Wisconsin Defense Counsel, 
Karen is a member of the American Inns of Court 
James E. Doyle Chapter and the Dane County 
Bar Association. Karen lives in Madison with her 
husband and two children. She serves on the board 
of the Notre Dame Club of South Central Wisconsin 
and has previously served on the Parish Council of 
her church.

In 1999, Karen and her husband began volunteering 
as a “Big Couple” with the Big Brothers Big Sisters 
(“BBBS”) of Dane County Program. Big Brothers 
Big Sisters matches adult volunteers (“Bigs”) and 
children ages 6 through 18 (“Littles”) to create and 
develop one-to-one mentoring relationships that 
have a direct and lasting effect on the lives of young 
people.

Why did you decide to become a Big Couple?

A friend of ours was a Big Sister and frequently 
spoke about the events she took her Little Sister to 
and how important the relationship was for her. I 
wish I could say I would have volunteered to be a 
Big Sister on my own, but the truth was I did not 
think I had time to commit to BBBS until our friend 
said we could volunteer as a “Big Couple.” We 
were pre-kids and pre-dog, and we contacted BBBS 
shortly thereafter and applied to be a Big Couple. 

Tell us about your experience as a Big Couple.

In October 1999, we were matched to a 7-year-old 
Little Brother who lived with his grandmother. His 
mom struggled to take care of herself, let alone her 
two kids, and would arrive in town occasionally 
and stay just long enough to make a lot of promises 
and disrupt his home life. We stayed matched with 
him – even with the arrival of our two kids and a 
dog – through his high school graduation in 2011. 
There were ups and downs through those years and 
times when we saw our Little more and less, but 
overall we are so glad our Little Brother was part of 
our lives and our family. We are still in touch with 
him, his grandmother, and his aunt. 

After not participating in BBBS for several years 
and having our older child head off to college, in 
2019 my husband and I decided we would like 
to be matched again, and in May 2019, we were 
matched to a 9-year-old Little Brother. Our Little’s 
father died of cancer in January 2019, which can 
still be quite fresh for him and his mom, and we are 
building our friendship one visit at a time. 
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What do you like best about being a Big Couple?

I think that volunteering as a Big Couple has been 
fulfilling for me because of the opportunity to serve 
a child who is learning to navigate the community 
and build a friendship with them. I am glad to 
provide some consistency, encouragement, and 
cheerleading in our Little’s life. Serving as a Big 
Couple has the added bonus that my husband and I 
also spend the volunteering time together, but can 
also be flexible if only one of us is available for an 
event or to pick up our Little Brother.

What are some of your favorite memories from 
volunteering with the Big Brothers Big Sisters 
Program?

Some of the highlights were a BBBS bus trip to 
a Bucks game where the matches got to sit near 
courtside. There were many basketball games 
when our Little Brother played for a traveling team 
through middle school and early high school. And 
then there was his high school graduation in 2011; 
that was a great day. We had a party at our house to 
celebrate and showed a video montage of photos 
going back more than 10 years. 

Last fall we took our Little Brother to a high school 
band event and later heard from his mom how much 
he enjoyed it. 

What advice do you have for someone who is 
considering becoming a Big Brother or Big 
Sister?

Think about ways you could involve a Little Brother 
or Sister in your life – you don’t have to find “extra 
time” for the friendship; you can pick up your Little 
and make and eat dinner together, play some UNO 
or Go Fish, and take them home. It is about letting 
an authentic friendship develop, so think of things 
you like to do – go to a movie, see a Badger game, 
visit a library, take a walk on Picnic Point – and 
then add your Little to the picture. 

Is there anything else you would like to share 
about your volunteer experience with Big 
Brothers Big Sisters?

Having first experienced BBBS 20 years ago in the 
days before cell phones and apps, the Program now 
makes it really easy to find out what is going on 
around town that could be interesting to you and 
your Little. There is also a comprehensive process 
to get matched, but it is worth the time and steps 
in order to get matched and establish a relationship 
with a young person who is looking for a friend.

BBBS of Dane County has hundreds of boys on a 
waiting list, and many girls too, but the boys wait 
longer to get matched. Consider volunteering today. 

To learn more information about the Big Brothers 
Big Sisters Program, visit www.bbbs.org.
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“With the growth of employers’ liability for 
discrimination, retaliation, harassment, wrongful 
termination, and other similar torts … demand 
has grown for ‘employment practices liability’ 
insurance.”1

When Judge Richard A. Posner of the Seventh 
Circuit United States Court of Appeals authored 
the Krueger International, Inc. v. Royal Indemnity 
Company opinion in 2007, he likely had no idea 
how Employment Practice Liability Insurance 
(“EPLI”) coverage would continue to grow and 
expand into other risk areas not then covered. 
Today, it has become an almost essential element 
to safely protecting any business2 from both 
the garden-variety employment claims and the 
potential “runaway jury” that could seriously 
impact a business’s continued viability. In the 
1990s, EPLI was born from a need for businesses 
to better manage and limit their financial risk due 
to the regularity of employment litigation and the 
potential “runaway jury” claim. More recently, 
the #MeToo movement, the aging workforce, a 
patchwork of disability and medical leave laws, 
and societal trends have continued to subject 
businesses to increasing financial risk and potential 
liability from their employment-related decisions. 
Employers of all sizes, including private-sector, 
public-sector, non-profit and Native American 
employers, face the economic and business costs 
imposed by an almost predictable slew of annual 
employment claims that dictates EPLI coverage is 
essential. This trend appears set to continue. The 
2018 Equal Employment Opportunity Commission 
(EEOC or Commission) statistics shows 
discrimination, harassment and retaliation based 

on sex discrimination (including harassment and 
pregnancy) and Equal Pay Act charges increased.3 
In 2018, the Commission resolved 141 separate 
lawsuits and recovered over $53 million dollars 
from businesses.4 

I. Covered Claims and Losses

It is critical for practitioners to ensure that their 
business clients are aware of the nature and extent 
of their EPLI coverage, the limitations upon that 
coverage, the availability of additional coverages 
and that these clients tender any covered claims 
to the EPLI carrier as soon as they are received.5 
A business looking to initially secure an EPLI 
policy will typically have to disclose the existence 
of, or put in place, adequate employment law 
protections designed to mitigate risk, which means 
a business will likely have taken a step forward in 
its employment-related risk mitigation efforts just 
by applying for EPLI.6

While each policy is different, EPLI generally covers 
an insured business for “employment wrongful acts” 
that may result in a claim for damages by a current, 
former or prospective employee.7 Such claims 
include discrimination, harassment, retaliation, 
defamation, invasion of privacy and other wrongful 
employment practices. Numerous courts have 
examined whether a particular claim is or is not 
covered within an EPLI policy; however, most of 
those opinions are intertwined with the definition of 
“claim” and “notice,” among other terms.8 

By contrast, EPLI policies typically exclude 
coverage for OSHA workplace safety citations, 

Employment Practice Liability 
Insurance Provides Essential Risk 
Management for Businesses of All Sizes
by: Daniel Finerty, Lindner & Marsack, S.C.
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NLRB charges, WARN notice claims, wage 
and hour violations,9 ERISA or COBRA claims, 
unemployment insurance or workers compensation 
claims or an alleged breach of an employment 
contract.10 While coverage will likely be denied 
for OSHA citations or a primary worker’s 
compensation claim, EPLI coverage may lie for a 
claim alleging retaliation due to workplace safety 
complaints11 or an Unreasonable Refusal to Rehire 
claim under Wis. Stat. § 102.35(3). EPLI policies 
typically pay any “loss,” the amount to which the 
insured becomes legally obligated, after the insured 
satisfies its deductible or self-insured retention, 
which may include defense costs, settlement 
amounts, back pay, front pay, and compensatory 
damages including emotional distress. However, 
the EPLI policy typically excludes from the “loss” 
definition damage awards for punitive damages, 
liquidated damage awards, criminal and civil fines, 
penalties and other amounts which are, by law, not 
insurable. 

If a business receives an EEOC determination 
finding reasonable cause that it may have violated 
Title VII, the EEOC will engage in conciliation 
with the business to attempt resolution prior to 
further litigation. Setting aside deductible/SIR 
issues, the carrier will cover a negotiated settlement 
amount and attorney’s fees for the plaintiff’s 
counsel; however, the EPLI policy will not cover 
any costs the business may incur associated with 
Commission-required employee training or 
employee reinstatement. Those costs will have to 
be shouldered by the business, not the carrier.

II. Defining the Insured and Covered 
Employees

While the definition of “company” may be easy to 
assess in the case of a single corporate entity, the 
“insured” definition becomes more complicated 
when there are a number of interrelated companies, 
subsidiaries and affiliates. To ensure that business 
clients are protected, practitioners must confirm 
that their client’s EPLI policy broadly covers all 
corporate entities owned or controlled by the main 
corporate client. If coverage is not sufficiently broad, 

a broader “employer” definition may be warranted 
to ensure all sub-entities are covered during re-
negotiation of the policy terms and/or the annual 
premium. Further, a topic of increasing importance 
is whether an EPLI policy provides coverage for 
acts or omissions by, or claims by, a business’s 
volunteers, independent contractors, temporary or 
leased employees and other individuals outside of 
the traditional employer-employee relationship. 
One court has held that, if an EPLI policy does not 
explicitly address this issue, the business’s EPLI 
policy does not cover a third-party claim filed by 
an employee of a temporary agency against the 
business at which the employee was placed and 
subsequently injured.12 

When dealing with temporary agencies, joint 
employment arrangements, or more complicated 
employment situations, the scope of coverages 
provided to the businesses should be clarified in 
advance and contractually negotiated before any 
issue arise.13 Businesses that use volunteers, such 
as hospitals and senior living providers, should 
review the EPLI policy definition of “employee” 
to determine if it provides coverage, is silent, or 
explicitly excludes volunteers or anyone not paid 
by the business.

III. Claims-Made Policies

EPLI policies are written as “claims-made” 
policies,14 which allows a fairly easy definition for 
the date of loss as the date a “claim” was received 
by the business. Most policies specifically define a 
“claim” to mean either a written demand for relief 
or legal proceedings seeking damages, a definition 
which encompasses demand letters from plaintiff’s 
counsel, administrative charges and a typical civil 
summons and complaint filed in state, federal or 
tribal court.15 This definition usually includes a 
threatening letter from an employee’s counsel that 
advises of at least one covered claim. Different 
definitions of “claim” have led to different results. 
A Massachusetts district court held that an EPLI 
policy’s “claim” definition, which covered an 
EEOC charge, unambiguously excluded coverage 
for the related lawsuit by the EEOC.16 By contrast, 
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an Illinois district court held that both the EEOC 
charge and the EEOC’s subsequent federal court 
lawsuit based on the earlier charge against the 
business were both covered and were separate 
claims triggering EPLI coverage.17

A dispute may arise in the event a business is not 
aware that coverage may exist.18 If the business 
fails to tender the claim in a timely fashion or does 
so only after coverage or an extended reporting 
period has expired, the business may not be able 
to receive the contemplated benefit in exchange for 
its premiums. In such cases, a carrier may be well 
within its rights to deny coverage. However, in some 
cases, a reservation of rights letter may be issued 
to reserve the carrier’s right to later deny coverage 
while it investigates the underlying circumstances 
of the tender and/or whether the insurer’s right to 
defend the claim has been prejudiced by the delay.

IV. The Claim Handling Process

Assuming a covered claim has been received, 
tendered by the business to the carrier within the 
coverage period, no exclusions apply and no 
reservations of rights letter has been issued, the 
carrier will typically assign panel counsel to handle 
the claim. Typically, the carrier will assign the 
claim to a particular panel counsel attorney or firm 
for the jurisdiction in which the claim was filed or 
provide the business with the panel counsel firms 
and the option to choose.19 Panel counsel firms have 
an existing relationship with the carrier to handle 
EPLI claims at a pre-approved rate, generally lower 
than the panel firm’s typical hourly rate, provided 
by the firm in exchange for the volume of work 
that the relationship entails. While exceptions may 
be permitted to allow existing counsel to represent 
or continue to represent a business client in an 
employment claim, such exceptions are rare and 
require, in the least, that such firm agree to the 
carrier’s EPLI rate and its litigation guidelines.20 

V. Best Practices

While a few “best practices” for handling an EPLI 
claim and working with the insured clients and their 

carriers follow, a note of guidance first. It is critical 
for practitioners to ensure the service provided to 
the business matches up with the carrier’s customer 
service model. To do this, a timely initial assessment 
of the claim, an assessment of settlement options 
and a road map for a successful defense, however 
the insured and the carrier shall define that term, 
among other things, are critical to providing an 
exceptional level of client service that is in line 
with, or exceeds, the carriers’ expectations.

a. Conduct a Thorough Initial Review and 
Client Interview

After an initial conflict check, acknowledging 
receipt of the EPLI claim, reviewing the available 
documentation from the business,21 and conducting 
an in-depth interview with the business22 and 
personnel involved, counsel must discern, among 
other things, the factual basis for the employment-
related decision the business made and whether it 
constitutes a legitimate non-discriminatory, non-
retaliatory reason.23 Typically, this reason forms the 
very center of the business’s defenses to a claim. To 
do so, it is critical to identify the decision-makers 
and acknowledge that businesses do not make 
decisions, people do. The information provided by 
these decision-makers will assist in the defense of 
the claim going forward.

b. Outline and Discuss Assessment

Once the business has provided the necessary 
information for counsel to flesh out a response to the 
complaint, counsel should also re-connect with both 
the business and the carrier’s assigned representative 
in order to provide a more thorough perspective on 
the claim. There are several goals to this discussion. 
First, the discussion ensures the carrier’s assigned 
representative can ask counsel questions regarding 
both liability and potential damages in order to set 
an appropriate reserve24 to cover the potential loss. 
Second, this discussion allows counsel, the business 
and the representative to discuss and assess initial 
considerations including whether the claim should 
be defended, immediately settled or mediation 
should be explored to see if the case can be resolved 
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economically before additional costs are incurred. 
While dictated by the facts and circumstances of 
each case, settlement consideration should be given 
to “hot button” cases such as the EEOC’s Strategic 
Priorities or, currently, #MeToo allegations.25 Third, 
in the event the claim is to be defended to its end 
or, at least, to another waypoint at which another 
settlement assessment should be made, counsel can 
share thoughts about the 10,000-foot perspective 
with regard to the defense to liability and damages 
and share how he or she will defend the claim to 
secure victory or put the insured and the carrier in 
an advantaged position to discuss settlement down 
the road.

c. Outline a Multi-Layered Defense

A road map to a viable, cost-effective defense of 
the claim should be prepared that will answer the 
most pressing issue from the business and the 
carrier, whether that is how to defeat the claim or, 
if the client and carrier choose to resolve, how to 
obtain a strategic advantage in litigation to obtain 
a comparably more tolerable resolution. Counsel’s 
mission, among other things, is to define the route, 
assess the costs, risks and rewards of each option, 
and assist the business and its carrier in defining, 
refining when necessary and reaching the identified 
goals. That roadmap will define multiple layers of 
defense.26 Counsel can begin to chart out the most 
direct, effective and cost-efficient path to prevail 
utilizing these defenses and ensure that layers 
of defense are at the ready to defend the claim. 
The business and the carrier should regularly be 
consulted and should always be given regular 
updates on the likely path this claim will take, 
based upon counsel’s experience, and be available 
to answer any questions, especially where the 
complainant is still employed.

d. Execute and Revise When Necessary

Counsel should defend the business and represent 
the carrier’s interests by zealously and cost-
effectively advocating for the business regarding 
both liability and, when necessary, damages. While 
the venue for the claim will define the path, counsel 

should regularly seek opportunities to discuss 
resolution with the opposing party, as guided by 
both the business and the carrier.

During this time, the defense will likely need to be 
modified to accommodate changes by the business, 
the carrier and/or the dramatic nature of employment 
litigation. It is counsel’s job during this process to 
support the business and the carrier to ensure the 
parties maintain a cooperative tripartite relationship 
designed to secure the best result for the business. 
At times, that relationship may break down. It 
happens, especially with a company that has never 
been involved in employment litigation. Regardless 
of the reason, it is counsel’s job to ensure that the 
relationship, if it derails, gets back on track as soon 
as possible.

e. Identify Settlement Opportunities

Assuming support for a business’s desire to resolve 
the matter is an option to which the carrier does not 
object, a potential settlement should be outlined 
for approval by the business and the carrier. This 
proposal should ensure that the business and the 
carrier are both released from liability and any 
damage claims, that the complainant agrees not to 
sue and agrees to release any and all claims (known 
and unknown), that any future references can be 
provided based upon agreed language or an agreed 
document placed into the complainant’s personnel 
file (to avoid future disputes) and that any other 
provisions (such as notice of an alleged breach and 
time to cure) are included to bind the parties’ post-
settlement behavior in a manner to avoid future 
conflict. After approval, the settlement proposal can 
be provided to the complainant and/or his or her 
counsel.

VI. Conclusion

When representing insured clients and insurance 
carriers in EPLI matters, several important points 
need to be kept in mind. First, the insured client has 
tendered the claim to the carrier to ensure that it is 
cost-effectively and competently handed, a job for 
which counsel is responsible. Second, the carrier’s 
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assigned claims representatives are responsible for 
effective claims-handling, which includes setting a 
reserve on any claim, tracking the progress of the 
claim and any necessary internal reporting, a job 
for which good communication with counsel is 
essential. Third, all parties have a mutually-shared 
goal – to ensure the best result for the insured client. 
That shared goal should form the centerpiece of 
each and every discussion the parties have when 
defending an EPLI claim, as it will always bind 
the parties together and help counsel support the 
tripartite relationship. In the end, achieving the 
best result for the business, in addition to doing so 
professionally, cost-effectively, and diligently with 
solid, interactive communication throughout the 
process for the carrier, can ensure that future cases 
follow.
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I. Introduction

In 2015, the Wisconsin Supreme Court concluded 
in Dakter v. Cavallino1 that the jury was permitted 
to consider the defendant’s training and knowledge 
as a “professional truck driver” without holding 
him to a heightened standard of reasonable care. 
The Wisconsin Supreme Court, in explaining their 
decision, held that the jury instruction did not 
permit the jury to hold the defendant to a heightened 
standard because, as the defendant was engaged in 
a profession or trade at the time of the accident, 
he was to have exercised the knowledge and skill 
“that a reasonable member of that profession or 
trade would exercise under the same or similar 
circumstances” (the “superior knowledge rule”).2 
But do these considerations effectively hold a truck 
driver to a standard of care higher than that of other 
drivers? While the superior knowledge rule does 
not expressly create a heightened standard of care, 
it seems to have that effect.

This article analyzes the origins of the superior 
knowledge rule in Wisconsin, explains who the 
rule is applicable to, and examines where the 
superior knowledge rule fits between ordinary and 
professional negligence.

II.  Dakter v. Cavallino

In May 2008, Ronald Dakter (“Dakter”) was driving 
northbound on Highway 80 in Juneau County 
with his wife Kathleen when he approached the 
highway’s intersection with Tilmar Street. Dakter 
put his turn signal on to turn left, and stopped.3 Dale 
Cavallino (“Cavallino”) was driving a semi-trailer 

truck southbound on Highway 80 and intended to 
continue straight.4 Dakter attempted to turn left onto 
Tilmar Street and collided with Cavallino’s semi-
trailer truck.5 Dakter filed suit against Cavallino, 
claiming that Cavallino’s negligence caused the 
collision.6 The judge gave the following negligence 
instruction:

At the time of the accident, the 
defendant, Dale Cavallino was a 
professional truck driver operating 
a semi tractor-trailer pursuant to a 
commercial driver’s license issued 
by the State of Wisconsin. As the 
operator of a semi tractor-trailer, 
it was [the defendant’s] duty to 
use the degree of care, skill, and 
judgment which a reasonable semi 
truck driver would exercise in the 
same or similar circumstances 
having due regard for the state of 
learning, education, experience, and 
knowledge possessed by semi truck 
drivers holding commercial driver’s 
licenses. A semi truck driver who 
fails to conform to the standard 
is negligent. The burden is on the 
plaintiff to prove that [the defendant] 
was negligent.

The jury found that Cavallino was 65% causally 
negligent and awarded more than $1 million 
in damages.7 Cavallino challenged the verdict, 
claiming the jury instruction created a heightened 
standard of care that misstated the law and misled 
the jury. His post-verdict motions were denied.8 
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Cavallino appealed and, on review, the court of 
appeals also denied his request for a new trial. The 
appeals court acknowledged that the jury could have 
misinterpreted the instruction as creating a higher 
standard of care for semi-truck drivers as opposed 
to other drivers, but ultimately ruled that any error 
was not prejudicial to Cavallino’s case.9 

The Wisconsin Supreme Court considered 
the following when analyzing the truck driver 
negligence instruction’s application in Cavallino: (1) 
the negligence principles of the superior knowledge 
rule and the profession or trade principle; (2) the 
applicability of those negligence principles to the 
defendant; (3) whether the truck driver negligence 
instruction misstated the law; and (4) whether the 
truck driver negligence instruction, as part of the 
jury instructions as a whole, was misleading.10

III. The Superior Knowledge Rule

The principles of negligence are important to 
understanding the superior knowledge rule. 
“Negligence is the failure to exercise ordinary 
care under the circumstances, that is, the failure to 
exercise ‘that degree of care which under the same 
or similar circumstances the great mass of mankind 
would ordinarily exercise.’”11 The standard of 
ordinary care is objective; it is the care that would 
be exercised by a reasonable actor under the 
circumstances.12 

The superior knowledge rule allows for the 
consideration and addition of any relevant special 
knowledge or skill a party may have into the 
ordinary care framework.13 “If an actor has skills 
or knowledge that exceed those possessed by most 
others, these skills or knowledge are circumstances 
to be taken into account in determining whether the 
actor has behaved as a reasonably careful person.”14

a.  Osborne: The Inception of the Superior 
Knowledge Rule in Wisconsin

Osborne v. Montgomery15 is attributed with 
the adoption of the superior knowledge rule in 
Wisconsin. In Osborne, the plaintiff, a 13-year old 

boy who was employed by the Wisconsin State 
Journal to run errands, was returning to his place 
of employment on a bicycle.16 As he was travelling 
north on Pinckney Street, the defendant’s car 
stopped, and as he opened the door, it made contact 
with the bicycle, throwing the plaintiff to the 
ground.17 The jury found the defendant negligent 
and assessed the plaintiff’s damages at $2,500. The 
defendant appealed, contending that the plaintiff 
was contributorily negligent, the damages assessed 
by the jury were excessive, and the court erred in its 
instructions to the jury.18 The court found that the 
jury instructions did not “[afford] the jury such a 
knowledge of the law as will enable it in that case to 
reach a just result,”19 and offered the following as a 
more accurate presentation of the law of negligence:

Every person is negligent when, 
without intending to do any wrong, 
he does such an act or omits to 
take such a precaution that under 
the circumstances present he, as an 
ordinarily prudent person, ought 
reasonably to foresee that he will 
thereby expose the interests of 
another to an unreasonable risk of 
harm. In determining whether his 
conduct will subject the interests of 
another to an unreasonable risk of 
harm, a person is required to take 
into account such of the surrounding 
circumstances as would be taken 
into account by a reasonably prudent 
person and possess such knowledge 
as is possessed by an ordinarily 
reasonable person and to use such 
judgment and discretion as is 
exercised by persons of reasonable 
intelligence and judgment under the 
same or similar circumstances.20

The court went on to state that this proposed 
instruction would not apply where the actor is a 
child or an insane person.21 Further, “[if] the actor 
in a particular case in fact has superior perception 
or possesses superior knowledge, he is required to 
exercise his superior powers in determining whether 
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or not his conduct involves an unreasonable risk of 
injury to the interests of another, so the instruction 
would not be applicable to such a case.”22 (Emphasis 
added.) The Dakter court left out the emphasized 
section of that statement when they cited the 
Osborne decision.23

It is important to note this omission by the Dakter 
court because it would appear that the court in 
Osborne never laid out a superior knowledge rule. 
Rather, the court was seemingly distinguishing 
those with superior knowledge as not being held 
to the same ordinary care standard as the general 
population. Superior knowledge and skill increases 
the standard of care owed to others. So, one 
could argue, Osborne never adopted the superior 
knowledge rule as we understand it today because 
the Osborne court saw superior knowledge or skill 
as characteristics that require a heightened standard 
of care.

b.  Dakter and the Application of the 
Superior Knowledge Rule

The Dakter court found Osborne to adopt the superior 
knowledge rule regardless of the actual holding of 
Osborne and concluded that an actor with special 
knowledge or skill meets the standard of ordinary 
care by employing that special knowledge or skill.24 
Said differently, the actor’s superior knowledge is 
one of the “circumstances” that a reasonable person 
would use in dealing with a recognizable risk with 
ordinary care. The court concluded that it is right 
to tell a jury that a reasonable person will use the 
relevant special knowledge he has, but not right to 
tell the jury that he is held to a higher standard of 
care because of this relevant special knowledge.25 

The Dakter court was not convinced by Cavallino’s 
arguments that the superior knowledge rule did 
not apply to him, concluding that “the conduct of 
a semi-trailer truck driver should be assessed by 
reference to the conduct of a reasonable person with 
the special competence required of semi-trailer 
truck drivers – not by reference to the conduct 
of a reasonable, ordinary driver.”26 To reach this 
conclusion, the Wisconsin Supreme Court observed 

that Cavallino was required to undergo specialized 
testing and obtain a specialized license, and that 
these demonstrate his special knowledge and 
skill “necessary to safely operate a semi-trailer 
truck.”27 The Wisconsin Supreme Court also 
cited to numerous Wisconsin statutes and federal 
regulations to show the qualifications, training, and 
knowledge required to operate a commercial motor 
vehicle.

As it stands today in Wisconsin, the superior 
knowledge rule permits a jury to consider the 
advanced training or knowledge that a party may 
have as part of that party’s duty to act as a reasonable 
person under the circumstances. It is important to 
note that, while the jury can consider the party’s 
advanced training or knowledge, such training and 
knowledge does not raise the party’s standard of 
care to a professional standard.

IV. Profession or Trade Principle

In coming to the conclusion that a semi-trailer truck 
driver with a commercial driver’s license qualifies 
as someone with superior knowledge or skill, the 
Dakter court sought to distinguish between the 
superior knowledge rule and the “profession or 
trade principle,” as they are often conflated with 
one another.28

The profession or trade principle holds that actors 
engaged in a profession or trade “must exercise the 
knowledge and skill that a reasonable member of 
that profession or trade would exercise under the 
same or similar circumstances.”29 The Wisconsin 
Supreme Court cited to various Wisconsin 
pattern jury instructions applicable to different 
professions and trades to “illustrate the principle 
that a person engaged in a profession or trade must 
act commensurate with the knowledge and skill 
a reasonable member of that profession or trade 
possesses.”30 The Dakter Court used the building 
contractors pattern jury instruction as an example:

A building contractor has a duty 
to exercise ordinary care in the 
construction or remodeling of a 
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building. This duty requires such 
contractor to perform work with the 
same degree of care and skill and to 
provide such suitable materials as 
are used and provided by contractors 
of reasonable prudence, skill, and 
judgment in similar construction.31

The Dakter court noted that while the superior 
knowledge rule and the profession or trade 
principle are distinct doctrines, there are instances, 
such as the matter before them, where both work 
in combination.32 However, the court held that even 
though both standards apply, neither doctrine sets 
forth a heightened standard of care.33

Cavallino first asserted that neither the superior 
knowledge rule nor the profession or trade principle 
apply to him because “all users of the roadway 
have the same duty of ordinary care regardless 
of their driving experience or skills.”34 Cavallino 
further argued that the profession or trade principle 
applies only in professional malpractice cases or 
cases of professional negligence. The profession 
or trade principle should only apply to situations 
where the actor is “providing a highly specialized 
professional service to the plaintiff that involves a 
unique standard of care,” and that semi-trailer truck 
driving cannot be classified as a profession in that 
vein.35

The truck driver negligence instruction required 
the jury to consider Cavallino’s special knowledge 
or skill as a “professional truck driver …”36 
(emphasis added). The Wisconsin Supreme Court 
saw this language as incorporating both the 
superior knowledge rule and the profession or trade 
principle.37 However, Cavallino argued that labeling 
him as a “professional truck driver” applied a 
heightened standard of care – a professional standard 
of care. The framework for defining “professional” 
for the application of a professional standard of care 
in Wisconsin has been laid out in Racine County v. 
Oracular Milwaukee, Inc.38

a. The Oracular Framework for 
Determining What Qualifies as a 
“Profession”

The Court in Oracular was tasked with deciding 
whether computer software developers are 
professionals for the purposes of a contract dispute 
between Racine County and Oracular. The need to 
label a person a professional is “part and parcel of 
a ‘professional malpractice’ action.”39 Tagging or 
describing an actor as a professional adds to the 
burden of the party seeking to be made whole.40 
The court of appeals concluded that computer 
consultants were not professionals by using eight 
total characteristics, six from Hospital Computer 
Systems, Inc. v. Staten Island Hospital, and two from 
Chase Scientific Research, to serve as a template to 
measure whether an occupation is a “profession”41: 

(1) A requirement of extensive formal 
training and learning; (2) admission 
to practice by a licensing body; (3) 
a code of ethics imposing standards 
qualitatively and extensively 
beyond those that prevail or are 
tolerated in the marketplace; (4) a 
system of discipline for violating 
the code of ethics; (5) a duty to 
subordinate financial gain to social 
responsibility; and (6) an obligation 
of all members to conduct themselves 
as members of a learned, disciplined 
and honorable occupation, even 
in nonprofessional matters; (7) a 
professional relationship is one of 
trust and confidence, carrying with 
it a (8) duty to counsel and advise 
clients.42

The court in Hospital Computer Systems, Inc. 
further explained that professionals may be sued for 
malpractice “because the higher standards for care 
imposed on them by their profession and by state 
licensing requirements engenders trust in them by 
clients that is not the norm of the marketplace. When 
no such higher code of ethics binds a person, such 
trust is unwarranted. Hence, no duties independent 
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of those created by contract or under ordinary 
tort principles are imposed on them.”43 (Emphasis 
added.) The court of appeals in Chase Scientific 
Research observed that the term “professional” 
is “commonly understood to refer to the learned 
professions, such as medicine and law.”44

The Oracular court thus held that the occupation 
of computer consultant is not a “profession” under 
this framework because the State of Wisconsin does 
not license computer consultants nor are computer 
consultants governed by any enforceable code of 
ethics.45

b. How Dakter Differs from Oracular

In observing the framework and holding of 
Oracular, it is noteworthy that the Dakter Court 
concluded both that driving a semi-trailer truck 
“clearly … constitutes a profession or trade within 
the context of the profession or trade principle,”46 
and that labeling Cavallino as a “professional truck 
driver” in the jury instruction was not misleading.

In concluding that semi-trailer truck driving clearly 
constitutes a profession or trade, the Wisconsin 
Supreme Court turned again to pattern jury 
instructions to demonstrate that, in Wisconsin, the 
profession or trade principle clearly applies not 
only to highly specialized professionals, but more 
broadly “to those engaged in occupations that require 
the exercise of ‘acquired learning, and aptitude 
developed by special training and experience.’”47 
The profession or trade principle governs an actor 
in the performance of their occupation “so long 
as reasonably performing that occupation requires 
acquired learning and aptitude developed by special 
training and experience.”48 

This definition of a “profession” seems to conflict 
with the definition previously adopted by the 
Oracular framework. Under the Oracular profession 
framework, a semi-trailer truck driver arguably 
does not meet the definition of a “professional” 
despite the extensive training and admissions to 
a licensing body because there is a lack of a code 
of ethics that imposes higher standards than other 

drivers and a lack of a professional relationship 
of trust and confidence with a duty to counsel and 
advise clients. While the Dakter court said these 
considerations do not formally raise the standard of 
care beyond ordinary care, its decision could have 
that unintended effect.

V. The Truck Driver Negligence Instruction 
was Not Found to be Misleading Because 
the Overall Meaning of the Totality of the 
Negligence Instructions was a Correct 
Statement of the Law

While a circuit court has broad discretion in crafting 
jury instructions, the court is required “to fully and 
fairly inform the jury of the rules of law applicable to 
the case and to assist the jury in making a reasonable 
analysis of the evidence.”49 Jury instructions are 
reviewed as a whole to determine whether “the 
overall meaning communicated by the instructions 
was a correct statement of law….”50 Erroneous jury 
instructions warrant reversal and a new trial only 
when the error is prejudicial.51

Cavallino contended that, even if the truck driver 
negligence instruction did not technically misstate 
the law, the instruction “had the practical effect of 
telling the jury that [the defendant] had a higher 
standard of care because he held a [commercial 
driver’s license],” which likely misled the jury 
and was therefore prejudicial.52 The Dakter court 
disagreed. The Court found that the truck driver 
negligence instruction was not a stand-alone 
instruction53 and that portions of the jury instructions, 
especially portions immediately preceding and 
immediately following the truck driver negligence 
instruction, set forth that the standard of ordinary 
care applies to all drivers.54 Jury instructions are 
reviewed as a whole “to determine whether they 
full and fairly convey the applicable rules of law to 
the jury,”55 and according to the Wisconsin Supreme 
Court, these jury instructions when read as a whole 
conveyed the clear message that the standard of 
ordinary care applied to both parties.56 

The Wisconsin Supreme Court did acknowledge 
that the truck driver negligence instruction 
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could perhaps have been worded more clearly.57 
Previously, the court of appeals had acknowledged 
that, while the truck driver negligence instruction 
was not incorrect, “a jury could possibly have 
misinterpreted the instruction as imposing a higher 
standard of care on semi-trailer truck drivers than 
that applied to other drivers….”58 The law does 
not require perfection, however, only that the 
instruction’s overall meaning communicated a 
correct statement of law.59 Neither court found 
any potential error in the jury instruction to be 
prejudicial.

VI. Where Does the Law Stand?

Wisconsin defense attorneys are left to try to 
navigate between the superior knowledge rule and 
professional negligence. On one side, the Oracular 
ruling lays out an eight-characteristic framework to 
ascertain whether an occupation is a “profession” 
worthy of imposing a higher standard of care and 
affirmatively states that computer consultants “are 
not professional as that term is used in the tort of 
professional negligence.”60 On the other side, the 
Dakter majority concluded that operating a semi-
trailer truck is a “profession,” that the semi-trailer 
truck driver’s “profession” and superior knowledge 
were to be considered as part of the characteristics 
of his standard of ordinary care, and that labeling 
the semi-trailer truck driver as a “professional” was 
not prejudicial or misleading. 

How do we reconcile these competing ideas? Chief 
Justice Roggensack’s concurrence61 in Dakter 
may provide an answer. Chief Justice Roggensack 
concluded that the circuit court’s special skills 
instruction “was erroneous because it incorrectly 
stated the law,” but that the error was harmless.62 
Chief Justice Roggensack cited to Oracular in 
her concurrence, and found that the special skills 
instruction given “implies that there is a semi-truck 
driver standard of care and that Cavallino was 
obligated to conform his conduct to that standard 
of care, which differs from ordinary care.”63 
Specifically, Chief Justice Roggensack took issue 
with the part of the instruction that directed that 
it was Cavallino’s “duty to use the degree of care, 

skill and judgment which reasonable semi truck 
drivers would exercise in the same or similar 
circumstances,” which she deems to be an incorrect 
statement of law that establishes a semi-truck driver 
standard of care.64

Chief Justice Roggensack also concluded that the 
circuit court “erroneously exercised its discretion 
in giving the special skills instruction” because the 
superior knowledge and skills doctrine only applies 
“to persons taking actions in a venue where special 
skills are required by that venue.”65 She cites to 
examples such as physicians, lawyers, pharmacists, 
and dentists to illustrate this limited use of the 
superior knowledge and skills doctrine; venues 
where “the circumstances that underlie the standard 
of ordinary care take into account the similarity of 
experience among those who work in the exclusive 
venue where the particularized superior knowledge 
and skills are required.”66 Both professional and lay 
vehicle operators operate in the same venue, i.e., 
the shared roadway. As such, according to Chief 
Justice Roggensack, both are subject to the same 
ordinary care standard and are to act as a reasonable 
person would under the circumstances without any 
modification to the circumstances of ordinary care 
based on the type of vehicle operator.67 One standard 
of care applies uniformly to “reflect the nature of 
the shared venue, a public roadway.”68

VII. Conclusion

There are inconsistencies in the law concerning 
what constitutes a profession and the applicable 
standard of care owed by persons in that profession. 
After the Dakter decision, you can call someone a 
“professional” and use their superior knowledge 
as a circumstance to consider without assigning 
them a higher standard of care. However, the 
Oracular decision states that labeling someone as a 
professional requires them to be held to a heightened 
standard of professional care. This inconsistency 
means that, as defense counsel, you must pay 
special attention to the proposed jury instructions 
and how they could reflect against your client. Be 
cautious about allowing a jury instruction to refer 
to your client as a “professional” unless they satisfy 
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the eight-characteristic rubric outlined in Oracular. 
Both the court of appeals and the supreme court 
noted that the truck driver negligence instruction 
in Dakter at best could have been worded more 
appropriately, and at worst could have misled the 
jury to hold Cavallino to a heightened standard of 
ordinary care.
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I. Introduction

We have all been there. We receive an insurance 
policy, either from the client or opposing counsel. 
The policy looks generally familiar. We glance at 
the insurance agreement to see if the facts alleged 
support a claim falling within the initial grant of 
coverage. We then quickly jump to the exclusions 
to see if the claim is excluded. Then, we shift our 
attention to the endorsements to see if one or more 
of them apply. From here, we reach a preliminary 
opinion as to coverage.

The fact that we constantly receive, and review 
policies makes the task of reading them critically 
even harder. Whenever we are asked to review 
a matter for coverage, however, it is critically 
important to guard against any tendency to assume 
that the policy’s provisions are effective – especially 
when it comes to a consideration of the impact of 
endorsements on the coverage analysis. The safer 
course is to view the policy with a critical eye to see 
if there are potential issues. Whether you represent 
the carrier, the policyholder, or the claimant, a 
careful evaluation of the policy will allow you to 
provide the best advice to your client.

While there are many “standard” endorsements that 
have been construed by courts around the country, 
there are other endorsements that were drafted by 
or for a carrier for application to a specific policy. 
Sometimes these policy endorsements are well 
written and sometimes they are not. 

The case of Crum & Forster Specialty Ins. Co., v. 
DVO1 is a good example of the impact of a poorly 

written endorsement and the need to be a critical 
reader of insurance policies. At issue in Crum 
& Forster was the impact of a breach of contract 
exclusion contained in an endorsement that 
purported to preclude coverage for any liability of 
an insured for a breach of its contracts.

II. Background

DVO designs and installs anaerobic digesters.2 
DVO entered into a contract to design and build a 
digester and related equipment with WTE-S&S AG 
Enterprises, LLC (“WTE”). By way of background, 
an anaerobic digester “is designed to take manure 
produced at a dairy farm, and run it through a 
digester, where it is broken down into biogases, 
solid wastes and liquid wastes.”3 The produced 
biogas then flows into the digester through pipes to 
a generator and engine unit (a gen set) to produce 
energy.4 Some of the energy produced is used to 
power the digester and excess energy is sold to a 
power company. In addition to these benefits, a 
digester owner can also receive revenue in the form 
of carbon credits which are monetized.5

DVO entered into a design-build agreement 
with “WTE”6 which consisted of essentially 
two documents: (1) a Standard Form Agreement 
between Owner and Design/Builder on the Basis 
of a Stipulated Price (“Standard Form Agreement”) 
and (2) the Standard General Conditions of the 
Contract Between Owner and Design/Builder.7 

The Standard Form Agreement required DVO to 
provide professional services associated with the 
anaerobic digester, engineering, construction and 

Crum & Forster Specialty Insurance 
Company v. DVO: The Importance of 
Critical Reading and Precise Drafting
by:  Monte E. Weiss, Weiss Law Office, S.C.



33

installation of the digester heating system, gas 
mixing system, and building interior plumbing and 
electrical work, digester startup, along with project 
management and administration.8 The digester was 
designed and built along with the other necessary 
buildings and components. DVO was not the actual 
builder of the digester nor did it serve as the general 
contractor for the project.9

After the project’s completion, punch lists were 
submitted to DVO containing claims of alleged 
construction and design errors associated with the 
project. At least one of the punch lists contained 
an estimate of the amount of the damages that the 
digester owner claimed resulted from DVO’s breach 
of its contract.10

In August of 2013, WTE filed suit against DVO 
in state court for breach of contract.11 The lawsuit 
alleged that DVO breached the contract for the 
construction of the anaerobic digester as it “did 
not properly design substantial portions of the 
structural, mechanical and operational systems of 
the anaerobic digester,” which resulted in significant 
damages to WTE.12 WTE sought over $2 million in 
damages and fees.13 DVO denied the allegations and 
in the end, after trial, DVO was proven correct.14

DVO had purchased a package insurance policy 
that provided for primary and excess coverage 
from Crum & Forster.15 The “package” included 
a Commercial General Liability Coverage Part, a 
Contractors Pollution Liability Coverage Part, an 
Errors and Omissions Liability Coverage Part, a 
Third Party Pollution Liability Coverage Part, an 
Onsite Cleanup Coverage Part, and excess liability 
coverage.16 

Under the terms of the Errors and Omissions Policy, 
Crum & Forster had a duty to defend DVO as a 
result of “an act, error or omission in the rendering 
or failure to render” “functions performed for others 
by you … that are related to your practice as a 
consultant, engineer, architect, surveyor, laboratory 
or construction manager.”17 WTE’s Complaint 
alleged that DVO was liable for damages caused 
by DVO’s failure to “fulfill its design duties, 

responsibilities and obligations” in creating the 
anaerobic digester.18 Designing and constructing the 
anaerobic digester are functions that fell within the 
definition of “professional services.”19 Professional 
services included engineering and construction 
management activities.20 As an environmental 
engineering firm, DVO performed these activities 
for WTE. DVO’s alleged failure to meet design 
requirements and alleged insufficient construction 
management met the definition of a “wrongful 
act.”21

DVO tendered its defense to Crum & Forster. 
Crum & Forster initially defended DVO subject to 
a reservation of its rights.22 While the lawsuit was 
still pending, however, Crum & Forster advised 
DVO that it would stop providing a defense.23 On 
December 31, 2015, Crum & Forster unilaterally 
stopped paying for DVO’s defense.24 

Shortly thereafter, WTE filed for bankruptcy. 25 
The WTE lawsuit was eventually transferred to the 
United States Bankruptcy Court for the Northern 
District of Illinois as an adversary proceeding.26 
The bankruptcy court held an eight day trial that 
resulted in an award in favor of WTE in the amount 
of $65,961.86.27 The bankruptcy court later awarded 
attorneys’ fees in favor of WTE in the amount of 
$198,000.28

During the pendency of the bankruptcy court’s 
trial, Crum & Forster commenced a declaratory 
judgment action in the United States District Court 
seeking a declaration that it had no duty to defend 
or indemnify DVO under its Errors and Omissions 
Policy.29 In particular, Crum & Forster argued that 
WTE’s only claim against DVO was for a breach 
of contract and its policy contained an exclusion 
in an endorsement which excluded coverage for 
damages based upon or arising out of any breach of 
contract. Crum & Forster argued that this exclusion 
precluded any obligation to defend or indemnify 
DVO.30 DVO opposed Crum & Forster’s position, 
contending that the exclusion was broader than the 
grant of coverage thereby depriving DVO of any 
coverage under the policy.31
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III. The District Court’s Decision

The breach of contract exclusion was the issue 
before the District Court. The exclusion as set forth 
in the policy provided:

This Policy does not apply to 
“damages”, “defense expenses”, 
“clean up costs”, or any loss, cost 
or expense, or any “claim” or “suit” 
[…] Based upon or arising out of [a] 
Breach of contract, whether express 
or oral, nor any “claim” for breach 
of an implied in law or an implied in 
fact contract, regardless of whether 
“bodily injury”, “property damage”, 
“personal and advertising injury” or 
a “wrongful act” is alleged.32

According to its terms, the exclusion excused Crum 
& Forster from defending and indemnifying DVO 
for any damages, or defense costs, clean up costs, 
or any other loss, cost, expense, claim or suit that 
was based upon or arose of out any type of contract, 
regardless of the offense or damage alleged.

Shortly after the commencement of the declaratory 
judgment action, Crum & Forster brought a motion 
for summary judgment on the efficacy of the breach 
of contract exclusion. The parties agreed that WTE’s 
Complaint fell within the initial grant of coverage.33 
The parties also agreed that if the exclusion was valid, 
then it would apply to preclude coverage under the 
policy.34 Since the claim fell within the initial grant, 
the next step under Wisconsin’s coverage analysis 
was to examine the language of the exclusion to 
determine if it precluded coverage.35

Crum & Forster contended that the exclusion was 
valid as the WTE Complaint alleged that DVO 
breached its contract and WTE sustained damages 
as a consequence of that breach. DVO contended 
that the language of the exclusion was so broad as 
to preclude coverage under the errors and omissions 
policy, thus making it illusory coverage. 

According to DVO, the Errors and Omissions policy 
obligated Crum & Forster to defend and indemnify 

DVO for any wrongful acts as that term was defined 
in the Policy. A wrongful act was defined in the 
Policy to include a failure to render “professional 
services.” The Policy defined “professional 
services” as “those functions performed for others 
by you or by others on your behalf that are related 
to your practice as a consultant, engineer, [or] 
architect.” 

As a professional architectural and engineering firm, 
DVO argued that it has to enter into contracts with 
its clients to perform its “professional services”.36 
Errors and omissions policies are designed to protect 
professional service firms like DVO for wrongful 
acts. “Professional liability coverage for architects 
and engineers, often referred to as ‘errors and 
omissions’ coverage, provides insurance principally 
for economic injury caused by the professional’s 
failure to perform his contractual duties properly.”37

The WTE Complaint alleged that DVO breached its 
contract when it “did not properly design substantial 
portions of the structural, mechanical and operational 
systems of the anaerobic digester.”38 While couched 
in terms of a breach of contract claim, the WTE 
Complaint alleged facts of professional negligence. 
Under Wisconsin law, the focus of liability is not 
the label attached to the pleading, but rather the 
underlying facts.39 Given this, DVO argued that 
regardless of the theory of liability, the facts alleged 
were of professional malpractice.

Since the exclusion purported to exclude coverage 
for “damages,” “claims” or “suits,” which are 
“based upon or arising out of” and any breach of any 
type of contract, DVO contended that the exclusion 
went too far. As written, the exclusion took away 
whatever coverage was afforded to DVO under the 
initial grant of coverage. After all, “arising out of” 
is broadly construed under Wisconsin law, requiring 
only some causal relationship between the injury 
and the event not covered.40 Since all of DVO’s 
work is performed pursuant to a contract, any 
damages that result because of any alleged failure 
of its professional services to meet the requisite 
standard of care would necessarily arise out of a 
“breach of [its] contract.”41
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Building upon this point, DVO pointed out that 
every failure to perform a professional contract is 
a professional act or omission.42 Thus, there are no 
acts, errors or omissions that could occur that would 
not arise out of a breach of contract.43 As such, 
there could never be coverage under the Errors and 
Omissions Policy because the act, error or omission 
would always arise out of a breach of its contract. 
Hence, DVO argued that the exclusion created 
illusory coverage.44 Simply put, there could never 
be coverage for its errors and omissions under the 
policy as promised by Crum & Forster.

The District Court disagreed with DVO. The 
District Court felt that DVO’s reading of the breach 
of contract exclusion was “too broad.”45 Rather, the 
District Court concluded that the breach of contract 
exclusion simply reflected Crum & Forster’s 
intention to insure “DVO against liability it incurred 
to third parties for its negligent error or omissions” 
and not DVO’s liability to “its own customers for 
failing to meet its contractual obligations.”46 In 
support of its decision, the District Court relied 
upon General Casualty Company of Wisconsin v. 
Rainbow Insulators for the proposition that breach 
of contract exclusions do not render errors and 
omissions policies “meaningless.”47 

Thus, the District Court held that to the extent 
the Crum & Forster Policy was called upon to 
indemnify DVO for liability claims by third parties, 
the policy would apply.48 The District Court held 
that to the extent that Crum & Forster’s Policy was 
called upon to indemnify DVO for claims by its 
clients that DVO failed to live up to its contractual 
obligations, the Policy would not apply.49

The District Court also addressed DVO’s argument 
that the Policy should be reformed to provide 
coverage for the types of claims asserted in the WTE 
Complaint. The District Court noted that Wisconsin 
law holds that reformation is an extraordinary 
remedy – one that should be applied sparingly.50 As 
a remedy, reformation would be applied to reform 
the policy to meet the reasonable expectations of 
the insured.51 

Here, in order to meet the reasonable expectation 
of DVO, the District Court concluded that the 
exclusion would not be eliminated as requested by 
DVO, but rather, would remain. The District Court 
concluded that a reasonable insured, by reading the 
language of the breach of contract exclusion, would 
understand that liability for breaches of contracts is 
not covered under the Crum & Forster Policy. Since 
the WTE Complaint was for breach of contract, the 
reasonable insured would not expect the Policy to 
provide coverage.

IV. The Seventh Circuit Court of Appeals’ 
Opinion

DVO appealed. The United States Court of Appeals 
for the Seventh Circuit reversed the District Court’s 
grant of summary judgment and remanded the 
matter for a determination of DVO’s reasonable 
expectations of coverage.52

The Seventh Circuit succinctly identified the 
pivotal issue: “whether the language in that breach 
of contract exclusion renders the exclusion broader 
than the grant of coverage, and therefore renders the 
coverage illusory.”53 To answer this question, the 
Seventh Circuit first examined the District Court’s 
decision. 

According to the Seventh Circuit, the District Court 
concluded that the exclusion eliminated coverage 
for contract-based claims against DVO by its 
clients but did not exclude coverage for claims by 
third parties against DVO. Central to the District 
Court’s decision was its conclusion that irrespective 
of any contract, DVO had a duty to third parties to 
exercise reasonable care in executing its contracts 
and as such, a third party could sue DVO for injuries 
or damages in absence of a contract.54 Under this 
circumstance, coverage would be afforded to DVO 
for third party claims.

The Seventh Circuit disagreed with the District 
Court as the language of the exclusion did not 
support its conclusion. According to the Seventh 
Circuit, had the exclusion’s language been more 
precisely drafted, it might have been able to 



 

Statewide Representation for 
Business & Insurance 

MILWAUKEE OFFICE 
311 E. Chicago St., Ste. 410 

Milwaukee, WI  53202 
Phone: 414-273-8550 

Fax: 414-273-8551 

GREEN BAY OFFICE 
P.O. Box 11097 

Green Bay, WI  54307 
Phone: 920-770-4087 

Fax: 920-544-4110 

www.simpsondeardorff.com 

Proud Sponsor of Wisconsin Defense Counsel 



38

accomplish what the District Court concluded was 
the scope of the coverage under the Crum & Forster 
policy as limited by the exclusion. However, the 
language Crum & Forster did use in its policy was 
simply too broad to accomplish what the District 
Court concluded was the impact of the exclusion.

Because the exclusion contained the phrase 
“based upon or arising out of,” the scope of the 
exclusion necessarily encompassed claims other 
than those based upon contract. In order to trigger 
the exclusion’s application, all that is necessary is 
that the “damages,” “defense expenses,” “clean 
up costs,” loss, cost, expense, “claim” or “suit” be 
based upon or arise out of a breach of any type of 
contract, i.e., a written, oral, or implied in fact or 
implied in law contract. If so, then the exclusion 
applied to bar coverage.55

Since the “arising out of” language was included 
in the exclusion, there need only be some causal 
relationship between the injury and the event not 
covered, and thus, the Seventh Circuit noted that 
claims of third parties would be precluded under 
the exclusion’s application. As any of DVO’s 
professional work would have to be performed 
pursuant a contract (even one implied by law), 
injuries or damages sustained by third parties 
would necessarily arise out of DVO’s contractual 
breach with its client.56 Thus, the Seventh Circuit 
concluded that the “breach of contract exclusion in 
this case rendered the professional liability coverage 
in the E&O policy illusory.”57

The Seventh Circuit then addressed the reformation 
argument. DVO argued that the Policy was rendered 
illusory by the exclusion’s impact, requiring 
reformation to be consistent with DVO’s reasonable 
expectation of coverage. DVO argued that the 
exclusion should be stricken from the policy. The 
court noted that where a policy is to be reformed, 
the reformation must “meet an insured’s reasonable 
expectation of coverage.”58 

In order to meet an insured’s reasonable expectation 
of coverage, courts are to consider the intended 
purpose of the coverage purchased. As an errors 

and omissions policy, the policy’s purpose is “to 
insure members of a particular professional group 
from liability arising out of the special risk such as 
negligence, omission, mistakes and errors inherent 
in the practice of the profession.”59 Accordingly, the 
Seventh Circuit concluded that the Policy must be 
reformed to meet DVO’s reasonable expectations 
of coverage, arising out of negligence, omissions, 
mistakes and errors inherent in the practice of its 
profession.60

The Seventh Circuit remanded the case to the District 
Court for a determination of DVO’s reasonable 
expectation of coverage under the Crum & Forster 
policy. In assessing this reasonable expectation, 
the focus on remand is to be on the reasonable 
expectation of coverage that was “upended by the 
breach of contract exclusion that rendered [the 
coverage] illusory.”61

V. Takeaways

The takeaways from Crum & Forster are the need 
to carefully read a policy’s language and to think 
about the precise language chosen to draft policy 
provisions. It would have been easy to simply read 
the exclusion and conclude that it barred breach of 
contract claims. Had the analysis stopped at that 
point, coverage would not have been afforded as 
DVO would not have contested Crum & Forster’s 
position. 

However, by considering the exclusion’s exact 
language, in conjunction with the purpose of the 
policy and the intent of DVO in acquiring the policy, 
it became obvious that the exclusion “upended” 
DVO’s reasonable expectation of coverage. As 
DVO performs its professional services through 
contracts, the broad scope of the exclusion took 
away the policy’s promised coverage in the initial 
coverage grant – to defend and indemnify DVO for 
damages arising out of its wrongful acts – regardless 
of who asserted the claim. 

As Judge Rovner pointed out, “The overlap between 
claims of professional malpractice and breach 
of contract is complete, because the professional 
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malpractice necessarily involves the contractual 
relationship.”62 Since the exclusion barred coverage 
for all damages, defense expenses, clean up costs, 
loss, cost or expense, claims and suits that are 
based upon or arise out of the breach of any type 
of contract, including those imposed by law, the 
exclusion simply reached too far, rendering the 
errors and omissions policy illusory.

The Seventh Circuit hinted at the possibility that 
had the exclusion been more artfully drafted, it 
might have been able to accomplish its purpose: “If 
more narrow language was used, the district court’s 
determination that third-party liability would still 
be covered might have merit.”63 Had the exclusion 
delineated between covering third party claims 
but not client-based contract claims, then perhaps 
the exclusion could have accomplished what the 
District Court believed was Crum & Forster’s 
intent in drafting the exclusion. With the additional 
language clarification, the exclusion would not have 
been “broader than the grant of coverage.”64 

The more precisely drafted exclusion was 
highlighted in the Rainbow Insulators case that 
Crum & Forster relied upon as support for its 
argument that breach of contract exclusions are 
valid and enforceable.65 In Rainbow Insulators, the 
errors and omissions policy at issue contained a 
breach of contract exclusion, but that exclusion was 
not as all-encompassing as the one contained in the 
Crum & Forster Policy. 

The General Casualty policy exclusion provided 
“damages arising out of any .. [d]elay or failure 
by you or anyone acting on your behalf to perform 
a contract or agreement in accordance with its 
terms.”66 By its terms, the exclusion did not bar all 
coverage. Rather, as the Rainbow Insulators court 
noted, the exclusion applied only where the was a 
delay or failure to perform a contact by the insured 
AND the damages arose out of that failure.67 If the 
damages arose out of a contract, but did not involve 
a delay or failure to perform a contract, the exclusion 
would not apply.68 In the Crum & Forster Policy, 
however, there was no exception to the exclusion’s 
reach: as long as a contract is involved or related 

to the event to be excluded, the exclusion barred 
coverage.

Precise drafting of an exclusion was also highlighted 
in Great Lakes Bevs., LLC v. Wochinski.69 One of 
the policies addressed in Great Lakes was issued 
by AMCO Insurance Company. The AMCO policy 
contained a breach of contract exclusion that 
barred coverage for personal and advertising injury  
“[a]rising out of a breach of contract, except an 
implied contract to use another’s advertising idea in 
your ‘advertisement.’”70 

Significantly, AMCO’s exclusion contained an 
exception. The exclusion would not apply if 
the breach of contract arose out of “an implied 
contract to use another’s advertising idea in your 
‘advertisement.’”71 Thus, the exclusion was not 
all-encompassing – it did not bar all coverage for 
breach of contract claims. Rather, it carved out an 
exception for a certain class of contracts – those that 
arose out of “an implied contract to use another’s 
advertising idea in your ‘advertisement’. 

Since the AMCO exclusion did not bar all coverage, 
AMCO’s policy was not illusory – coverage 
was triggered under some circumstances. This 
is the distinction between AMCO’s exclusion 
and the Crum & Forster’s exclusion. All that was 
necessary for the Crum & Forster exclusion to 
apply is for DVO’s liability – tort or contract - to 
be based upon or arise out of any breach of any 
type of contract. There was no exception. Since 
DVO’s “professional services” would always be 
performed pursuant to a contract, even “claims” 
for negligence (read malpractice) will be with the 
ambit of the exclusion’s application as DVO’s 
“professional services” will always “arise out” of 
or be “based upon” any type of contract. It is this 
lack of exceptions to the exclusion’s application 
that made the Crum & Forster professional errors 
and omissions policy illusory. 

VI. Conclusion

Critical reading and precise drafting of insurance 
policies are necessary if the policies are to meet 
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the reasonable expectation of coverage. After all, 
courts will not bind a carrier to risks that were not 
contemplated and for which the carrier was not paid 
a premium.72 Likewise, courts “will not rewrite 
the contract to create a new contract to release 
the insurer from a risk that it could have avoided 
through more foresighted drafting of the policy.” 73
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The Interplay between the Safe 
Place Statute and the Statute of 
Repose Following Nooyen
by:  Travis J. Rhoades, Crivello Carlson S.C., and Kylie 

M. Owens, Crivello Carlson S.C.

I. Introduction

Wisconsin’s construction 
statute of repose, Wis. 
Stat. § 893.89, is a 
valuable defense tool, 
particularly when 
dealing with alleged 
violations of the safe 
place statute, Wis. Stat. 
§ 101.11. The Wisconsin 

Court of Appeals recently added a new case to the 
landscape of appellate cases discussing the interplay 
between the two statutes: Nooyen v. Wisconsin 
Electric Power Company.1 The Nooyen court held that 
airborne pollutants generated by the use of building 
materials during new construction of an improvement 
to real property are properly classified as structural 
defects, not conditions associated with the premises.2 
Persons injured by structural defects are barred 
from suing certain classes of entities involved in the 
construction of an improvement to real property under 
the construction statute of repose. In such situations, 
owners, architects, contractors, suppliers, and builders 
are relieved from responsibility for claims that are not 
brought during the exposure period set forth in the 
construction statute of repose, which has recently been 
reduced to from ten years to seven years.3

II. History of the Safe Place Statute and the 
Construction Statute of Repose

a. Brief History of the Safe Place Statute

Wisconsin’s safe place statute, Wis. Stat. § 101.11, 
was enacted in 1911 and the original language 

applied only to employers and the conditions of 
employment they furnished.4 However, two years 
later the statute was amended to include owners of 
places of employment and public buildings.5 Today, 
the original protections of the safe place statute 
have been greatly expanded and often involve an 
intense factual analysis. 

Under the safe place statute, owners and employers 
have the duty to construct, repair, and maintain safe 
places of employment or public buildings.6 This 
heightened duty of care focuses “on the property 
condition that caused the injury rather than on 
the duty that the property owner or employer 
breached.”7 Safe place violations involve either 
“structural defects” or “unsafe conditions.”8 
Structural defects arise “by reason of the materials 
used in construction or from improper layout or 
construction.”9 In Barry v. Employers Mutual 
Casualty Company, the Wisconsin Supreme Court 
further defined structural defects as hazardous 
conditions which are “inherent in the structure by 
reason of its design or construction.”10 

While structural defects are present at the conclusion 
of any construction, unsafe conditions arise by 
the failure to keep a once safe structure properly 
maintained or in proper repair.11 Unsafe conditions 
are further broken down into two types: First, there 
are unsafe conditions associated with the structure, 
which occur when a structure is not maintained 
or repaired properly.12 Second, there are unsafe 
conditions that are unassociated with the structure 
which are conditions that may arise in an unsafe 
area.13 
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The determination of whether an injury-causing 
condition is a structural defect or an unsafe condition 
is a critical classification in the analysis under both 
the safe place statute and the construction statute of 
repose, for different reasons. Under the safe place 
statute, the distinction amounts to either absolute 
liability (for structural defects) or liability only 
if the owner has actual or constructive notice of 
the condition (for conditions associated with the 
premises). Under the construction statute of repose, 
the determination is critical because it determines 
whether an owner or other member of a protected 
class is exposed to liability (if the injury is caused 
by a condition associated with the structure), 
or that entity qualifies for the protections of the 
construction statute of repose (if the injury is caused 
by a structural defect).

b. Brief History of the Construction 
Statute of Repose

Wisconsin’s construction statute of repose, Wis. Stat. 
§ 893.89, limits the liability for certain protected 
classes for their involvement in improvements to 
real property during the statute’s “exposure period.” 
The number of protected classes has changed over 
time. Under the original 1973 version of the statute, 
the only protected class was builders, leaving all 
others involved in construction potentially on the 
hook for damages.14 Because the early version 
of the statute granted immunity to one class and 
discriminated against other classes, it was found 
to be unconstitutional in 1975 in Kallas Millwork 
Corporation v. Square D Company.15 

Following the Kallas case in 1975, the legislature 
did not immediately include owners and occupiers 
as a protected group. The reasoning at the time was 
that owners and occupiers were in a better position 
than any other group to continually improve and 
maintain structures and thus in a better position to 
accept liability if they chose not to correct issues.16 
Although the statute needed to be amended post-
Kallas, this reasoning led the legislature to make 
only minor changes to the statute, which did not 
include the addition of owners and occupiers.17 
Ultimately, the failure to include owners and 

occupiers as a protected class led to another 
successful equal protection challenge in 1989.18 

In response, the legislature amended Wis. Stat. § 
893.89 to include owners and occupiers of property 
on the condition that the injuries not be a result 
of negligent maintenance of the improvement. 
The Wisconsin Supreme Court held the statute 
in its current form to be constitutional in Kohn v. 
Darlington Community Schools.19 In Kohn, the 
court found that “[r]ather than drawing arbitrary 
profession-based distinctions,” like the old statute, 
the updated version “draws distinctions based on 
the conduct of certain individuals.”20 

The Kohn court noted that, currently, owners and 
occupiers are protected under the statute as long 
as a plaintiff is bringing suit stemming from an 
improvement.21 Moreover, even material providers 
are included under the current version of the statute, 
as long as they are furnishing materials for an 
improvement, and are excluded “only when liability 
is based upon a defect in the material provided.”22 
Thus, Kohn stands for the idea that everyone listed 
in the statute gets the benefit of protection as long 
as the conduct does not stem from actions prior to 
or subsequent to improvements.23

Since the changes to the construction statute of 
repose, only two revisions have been made, both of 
which deal with the “exposure period” mentioned 
above. The most recent revision in 2018 changed 
the “exposure period” from ten years to seven 
years. This recent change reflects the intent of the 
legislature to further constrict the amount of time 
plaintiffs have to bring claims against property 
owners and others.

III. Interplay between the Safe Place Statute 
and the Construction Statute of Repose

a.  Mair v. Trollhaugen Ski Resort

It is well settled that the construction statute of 
repose “was intended to apply to at least certain 
safe place claims.”24 Safe place claims are not 
specifically excepted25 from the construction 
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statute of repose, which extinguishes liability for 
“deficiencies or defects in the design or construction 
of improvements to real property . . . .”26 However, 
in Mair v. Trollhaugen Ski Resort, the Wisconsin 
Supreme Court specified that “§ 893.89 bars safe 
place claims resulting from injuries caused by 
structural defects, but not unsafe conditions.”27 

Mair involved a fall in a restroom at a ski resort, 
in which the only admissible evidence relevant to 
liability involved claims of negligence in the design 
and construction of the floor and floor drain. The 
plaintiff argued that other characteristics of the 
bathroom like lighting and paint color may have 
contributed to the fall but offered no admissible 
expert evidence that these conditions fell below the 
standard of care. The Mair court began its analysis 
by emphasizing that the scope of the statute of 
repose is limited to deficiencies.28 The court then 
notes that the duty to design or construct a safe 
place is breached when the improvement contains a 
structural defect, because only the structure may be 
considered to be an “improvement” to property, as 
the statute of repose requires.29 

Reasoning that because Wis. Stat. § 893.89(4)(c) 
excepts owners who negligently maintain property, 
the court held that the word “‘maintain’ correlates 
to an unsafe condition associated with the structure, 
and thus allegations of such defects do not fall 
under the purview of the [construction] statute of 
repose.”30 

Under Mair, in order to be shielded from liability 
for a safe place violation by the construction statute 
of repose, the injury-causing condition must have 
been a result of a structural defect caused by the 
design or construction of the improvement. Only 
then does the condition fall under the statute’s 
protections for “improvements to real property.”31 
Unsafe conditions associated with the structure, and 
particularly those which exist due to negligence in 
maintaining the structure, are explicitly excepted 
by the construction statute of repose.32 Thus, it is 
essential for those seeking the application of the 
construction statute of repose to establish that the 
alleged injury stemmed from a structural defect 

in the construction or design, because structural 
defects protect owners, employers, and builders 
from liability after the expiration of the exposure 
period.33 

b.  Nooyen v. Wisconsin Electric Power 
Company

On January 20, 2020, the Wisconsin Court of 
Appeals again addressed the interplay between the 
safe place statute and the construction statute of 
repose, this time in the context of injuries caused by 
the exposure to airborne asbestos released during 
the construction of two new nuclear power plants.34 

In Nooyen v. Wisconsin Electric Power Company, 
the parties stipulated to facts relating to construction 
projects in which the plaintiff was alleged to 
have been exposed to airborne asbestos dust. The 
parties stipulated that each of the Kohn factors 
for an improvement to real property had been 
satisfied.35 Both the trial court and the court of 
appeals agreed that the exposures occurred during 
construction projects that were correctly construed 
as improvements to real property.36

The dispute in Nooyen concerned whether the 
owners of the power plants qualified for the 
protection of the construction statute of repose for 
exposures that occurred during construction. The 
resolution of the dispute rested on the classification 
of airborne asbestos dust during the pendency of 
a new construction project. The defendants took 
the position that the dust arose from the use of 
products during the activities of the construction 
of the improvement, and therefore were structural 
defects inherent in the improvement, and that the 
work done during the improvement and whatever 
conditions that resulted from that work were 
covered in the construction statute of repose’s 
definition of “defects” or “deficiencies” in the 
construction of the improvements. Plaintiff argued 
that the dust was a condition of the premises, citing 
several cases analyzing airborne dust in the context 
of a safe place claim.
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The Nooyen court found that asbestos dust created 
during a building’s original construction period is 
properly classified as a structural defect, rather than 
an unsafe condition.37 The court reasoned that the 
dust is the result of a structural defect because it 
was created by the original construction process.38 
To reach this conclusion, the court relied on the 
definitions of structural defects provided by the 
Wisconsin Supreme Court in Barry v. Employers 
Mutual Casualty Company.39 

In Barry, the Wisconsin Supreme Court analyzed 
the differences between structural defects and 
conditions associated with the premises in the 
context of the safe place statute. The court held that 
structural defects arise when a builder or employer 
breaches its duty to construct a safe building.40 
A defect is considered “structural” if it is caused 
by the “materials used in construction or from 
improper layout or construction.”41 The Barry court 
then reasoned that because unsafe conditions arise 
over time, structural defects differ in that they are 
“hazardous condition[s] inherent in the structure by 
reason of its design or construction.”42 

The Nooyen court applied these definitions of 
“structural defect” and “unsafe condition” and 
concluded that because the plaintiff alleged his 
injuries were caused by materials used in the 
initial construction period, the injuries arose 
from a structural defect.43 In other words, “the 
presence of airborne asbestos during the original 
construction . . . was a hazardous condition inherent 
in those structures by reason of their design or 
construction.”44 

The court examined Calewarts45 and Viola46, 
cases in which the plaintiffs were exposed to 
airborne asbestos long after the completion of 
the improvement projects, during the repair or 
maintenance of the property.47 The court found that 
because the injuries in both of those cases resulted 
from exposure during repair or maintenance, they 
were distinguishable from Nooyen’s exposure.48 
Because those plaintiffs were exposed to asbestos 
that was disturbed during repair or maintenance 
activities, those exposures would be classified as 

arising out of unsafe conditions associated with the 
structure, not structural defects.49

The Nooyen court noted that it was bound by Mair, 
which foreclosed argument that the construction 
statute of repose may apply to unsafe conditions. 
For the time being, it appears that the construction 
statute of repose’s protected classes will be shielded 
from liability for injury-causing conditions that 
exist or arise during construction projects, as long as 
those conditions arise from the work done on those 
projects, during those projects, with the materials 
used to complete those projects, even when the 
injury is a latent one that may not manifest itself 
until years after the work is completed. Further, the 
Plaintiff in Nooyen chose not to appeal the decision 
to the Wisconsin Supreme Court.

IV. Conclusion

Wisconsin’s construction statute of repose 
extinguishes the liability of an owner, employer, or 
builder after seven years when a defect stems from an 
improvement to real property.50 Nooyen is the most 
recent addition to the body of law addressing the 
application of the statue of repose, and the interplay 
between its protections and the duties imposed on 
owners by Wisconsin’s safe place statute. Nooyen 
supplements and further defines the concept of the 
structural defect set forth in Barry and discussed in 
Mair, to include injuries caused by environmental 
factors inherent to the design or construction of 
improvements to real property, when those factors 
are encountered during the construction of the 
improvement. Latent injuries caused by exposures 
to dusts or other pollutants created during and by 
the construction process are now categorized as 
structural defects, and the protected classes in the 
construction statute of repose are immune from 
liability for claims arising from those exposures. 
The case has been recommended for publication, 
and the time for appeal has expired.
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Nadine Reyes, et al. v. Innovative Exteriors, L.L.C., et al.
Milwaukee County Case No. 17-CV-13213

January 2020

Facts: Plaintiff and her employer, Menard Inc. (self-insured for workers compensation), brought suit 
against Innovative Exteriors and its insurer, Acuity, for a slip-and-fall on ice that occurred in December of 
2014. Reyes sustained a severe elbow injury requiring two surgeries.

Innovative was the snowplowing contractor hired by Menards to plow and salt the parking lot at its West 
Milwaukee store. Plaintiffs alleged Innovative failed to properly salt the parking lot, resulting in Reyes 
slipping and falling on her way into work.

Issues for Trial: Innovative and Acuity contested liability, arguing that the contract called for two inches 
of snow to trigger the duty to salt, which the weather records demonstrated had not occurred. Furthermore, 
the accident was due to Menard’s failure to properly inspect its parking lot and Reyes’ own negligence. 
The parties stipulated to medical bills of $59,112.53 and wage loss of $17,818.31.

At Trial: At trial, plaintiffs sought an additional $175,000 for pain and suffering. The jury found no 
negligence on Innovative, 90% on Menards and 10% on Reyes. 

Plaintiff’s Final Demand: $100,000
Defendant’s Final Offer: $50,000
Verdict: $0

For more information, please contact Thomas J. Binder at binder@simpsondeardorff.com.
 

Thomas G. Pierick, et al. v. Rural Mut. Ins. Co., et al.
Dane County Case No. 18-CV-1644

November 2019

Facts: On October 4, 2016, before daybreak, Tom Pierick collided with several black beef cattle on 
Highway 80 near Cobb, Wisconsin. Mr. Pierick sustained an L1 burst fracture and several broken ribs 
in the accident. The evening or early morning hours before the accident, approximately 30 beef cattle 
escaped from the CR Bishop farm in Cobb, Wisconsin. A post-accident investigation indicated that the 
cattle were able to work open a chained gate and two sliding doors to escape from the feed lot. 

Issues for Trial: The parties stipulated to the plaintiff’s injuries and corresponding damages. Liability was 
challenged.

At Trial: Plaintiff asked the jury to find C.R. Bishop negligent and asked for approximately $350,000 at 
trial. C.R. Bishop argued that its employees exercised ordinary care in confining its cattle. The jury agreed 
with C.R. Bishop and found that C.R. Bishop was not negligent. For damages, the jury awarded $230,000.

News from Around the State: Trials and Verdicts
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Plaintiff’s Final Pre-Trial Demand: $200,000
Defendant’s Final Pre-Trial Offer: $40,000
Verdict: $0

For more information, please contact Paul D. Curtis at pcurtis@axley.com.
 

Rebecca L. Gruenewald, et al. v. Ali Amoco Inc., et al.
Milwaukee County Case No. 17-CV-2393

October 2019

Facts: Plaintiff sustained a broken ankle after a slip-and-fall accident on slush at a gas station on January 
14, 2016. Plaintiff alleged general negligence and safe place claims for failure to maintain premises and 
inadequate safety policies. The gas station argued that the condition of the premises and its wintertime 
maintenance policies were reasonable.

Issues for Trial: Liability was contested. Plaintiff sought damages for past and future pain, suffering and 
disability only. Plaintiff waived her claim for past medical expenses and did not assert a claim for future 
medical expenses. 

At Trial: Plaintiff asked the jury for $375,000. The defense suggested $11,000-$22,000. The jury found 
no negligence on any party.

Plaintiff’s Final Pre-Trial Demand: $200,000 (statutory offer of settlement)
Defendant’s Final Pre-Trial Offer: $30,000 (statutory offer of judgment)
Verdict: $0

For more information, please contact Joseph M. Mirabella at mirabella@simpsondeardorff.com.
 

Thomas Jones, et al. v. Am. Fam. Ins.
Walworth County Case No. 17-CV-3

October 2019

Facts: This was an uninsured motorist (UM) case. The lawsuit involved a motor vehicle accident that 
occurred when the plaintiff rear-ended an excavator driven by Walworth County employee, Dennis Jacobs. 
The County, its insurer, and Mr. Jacobs were dismissed on immunity grounds following a successful 
motion for summary judgment before trial. The pleadings were amended to assert a UM claim against 
American Family. Plaintiff claimed that Mr. Jacobs was negligent because he was operating a 40,000 
pound, slow moving vehicle (15 mph top speed) on a highway with a posted speed limit of 70 mph. They 
argued that he was negligent for driving the excavator half on the shoulder and half into the right lane of 
traffic on eastbound Highway 12 in Geneva. Plaintiff claims he never saw the excavator before the crash 
because the glare of the sun camouflaged it. The evidence showed that plaintiff never reduced his speed 
from the posted speed limit of 70 mph when the sun got in his eyes and therefore, the defense argued that 
he was negligent. Plaintiff sustained significant injuries in the accident, as well as lost wages.

Issues for Trial: The parties stipulated to damages at the UM limit of $150,000 and tried liability.
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At Trial: The jury returned a verdict finding both plaintiff and Jacobs casually negligent. They allocated 
72.5% fault to the plaintiff and 27.5% to Jacobs, resulting in a defense verdict.

Verdict: $0

For more information, please contact Megan L. McKenzie at mmckenzi@amfam.com.
 

Robert Stewart v. Rural Mut. Ins. Co.
Walworth County Case No. 18-CV-276

October 2019

Facts: This case arose out of a water leak from a plumbing component in the second-floor bathroom of 
a vacant dwelling owned by the plaintiff. The defendant issued a policy of homeowners’ insurance for 
the subject dwelling, which excluded insurance coverage if the cause of the water leak was wear and tear 
and/or if the water leak had been occurring for a matter of weeks from within a plumbing system. While 
investigating the claim, the insurer retained experts who respectively opined that the cause of the water 
leak was age-related wear and tear, and that the water leak very likely first began three to five weeks prior 
to discovery. The insurer denied coverage on the basis of the exclusions. Instead of disputing the denial, 
plaintiff razed the dwelling and filed suit alleging that the insurer breached the insurance contract when it 
unjustifiably refused to pay. Plaintiff demanded the full value of the dwelling.

Issues for Trial: During motions in limine, the court significantly limited the plaintiff’s damages by ruling 
that, in the event this was a covered loss, the policy only obligates the insurer to pay the reasonable cost 
to repair that part of the dwelling that was damaged by the water infiltration. The court also limited the 
plaintiff’s ability to elicit expert testimony regarding the reasonable cost of repair because of violations 
of the court’s scheduling order. The court ultimately ruled that the plaintiff could elicit expert testimony 
regarding the cost of repair only in rebuttal to the defense expert retained to opine as to the reasonable cost 
of repair.

At Trial: Plaintiff introduced evidence regarding his discovery of the water infiltration. The plaintiff 
attempted to introduce evidence on the full value of the residence, which the court deemed inadmissible. 
The plaintiff also attempted to introduce evidence of the cost of repair in his case-in-chief, which the court 
deemed in violation of its order on motions in limine. At the end of the first day of trial, the plaintiff rested 
his case having introduced no evidence as to the cost of repair in the case-in-chief. Because the plaintiff 
had not met his burden on damages, the defense moved for a directed verdict in favor of the defendant 
insurer, which was granted.

Verdict: $0

For more information, please contact Christine M. Rice at rice@simpsondeardorff.com.
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Marla Slowey, et al. v. The Coffee Pot LLC, et al.
Kenosha County Case No. 17-CV-1152

September – October 2019

Facts: Plaintiff alleged she fractured her pinky finger while attempting to exit the Coffee Pot’s front door. 
She claimed that a gust of wind from inside the restaurant blew open the restaurant’s front door, pulled 
the door away from her, and caused her pinky to fracture. There were no witnesses to the alleged event. 
Plaintiff had previously entered the Coffee Pot that same day, using the same door, without issue. 

Plaintiff alleged that the Coffee Pot was negligent in choosing a door unsuitable for the restaurant and in 
violation of the safe place statute. Plaintiff retained a local construction company owner to testify that the 
door was not commercial grade, and was improper for a restaurant serving nearly 400 customers per day. 
However, the door in question was not in violation of any building codes or regulations. 

Defendants retained a mechanical engineer who opined that the door met all building codes. The engineer 
also provided a biomechanical analysis and testified that the type of fracture plaintiff sustained could not 
have been caused by a door blowing away from her. Plaintiff’s treating physician testified that the fracture 
could occur in this manner.

Issues for Trial: Liability and causation were contested.

At Trial: Plaintiff asked the jury for $50,000. The jury awarded no damages and found no negligence and 
no violation of the safe place statute.

Plaintiff’s Final Pre-Trial Demand: $40,000
Defendant’s Final Pre-Trial Offer: $25,000
Verdict: $0

For more information, please contact Austin Borton at austin@jeffreyleavell.com.
 

Rural Mut. Ins. Co., et al. v. Mid-State Equip. Group LLC, et al.
Washington County Case No. 17-CV-255

September 2019

Facts: Plaintiff serviced his John Deere Chopper at Mid-State Equipment over the winter of 2014-15. The 
following June, after completing the first crop of hay with the Chopper and beginning to chop the second 
crop, plaintiff’s Chopper caught fire. Experts determined that the origin was the right-hand blower bearing 
assembly. Plaintiff alleged that during the winter service, Mid-State technicians manipulated the right 
hand blower bearing assembly given entries found on the invoice for the work performed. Defendants, 
however, denied manipulating that bearing assembly and the invoice had erroneous entries.

Issues for Trial: At trial, liability was contested but the parties stipulated to damages. Plaintiff alleged that 
based on the way in which the bearing assembly failed, Mid-State employees must have manipulated the 
assembly and that was further evidenced by the invoice for the work performed that previous winter. Mid-
State denied the allegations based on their recollection of not performing nearly a day’s worth of work, 
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explaining that the invoicing system had an error, and presented expert testimony confirming the bearing 
assembly was in factory settings when the failure occurred. 

At Trial: Plaintiff asked the jury for $337,697. The jury awarded no damages and found no negligence.

Plaintiff’s Final Pre-Trial Demand: $295,000
Defendant’s Final Pre-Trial Offer: $65,000
Verdict: $0

For more information, please contact Adam M. Fitzpatrick at fitzpatricka@corneillelaw.com.
 

Donna J. Ehlert, et al. v. State Farm Mut. Auto. Ins. Co., et al.
Outagamie County Case No. 18-CV-155

August 2019

Facts: On March 31, 2015, Plaintiff Donna Ehlert brought her vehicle to a stop for a bus. Defendant 
Brice Babcock, then 17, was briefly distracted by telling a friend to put on her seat belt and was not able 
to stop in time for the stopped Ehlert vehicle. Impact was minor with only a license plate imprint of the 
defendant’s vehicle pressed into the bumper of plaintiff’s vehicle.

Plaintiff claimed neck, shoulder, upper back and low back pain, with initial physical therapy, personal 
massage therapy and ultimately pain management with injections.

Issues for Trial: The parties stipulated to liability.

At Trial: Plaintiff counsel asked the jury to award past medical expenses of $32,311.47, past pain 
and suffering of $30,000-$50,000, future medical expenses of $12,500, and future pain and suffering 
“something less than past pain and suffering, you decide.” 

The defense argued that plaintiff had prior unresolved chronic neck issues from other unrelated motor 
vehicle accidents, had no pain complaint to the responding officer at the scene with minimal property 
damage, had four months of post-accident physical therapy with good resolution of symptoms, and then 
a ten-month gap before restarting physical therapy and seeing a pain management doctor for injections. 
During the ten month gap, she had seen other practitioners for other items, but never mentioned any neck 
issues. 
 
The defendants argued that, at most, plaintiff was entitled to four months of physical therapy ($5,799.67), 
suggested a past pain and suffering award of $500 or less, and nothing for future medical or pain and 
suffering.

The jury awarded $5,800.00 in past medical expenses and nothing else.
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Plaintiff’s Final Pre-Trial Demand: $85,000
Defendant’s Final Pre-Trial Offer: $1,500 + $10,000 med pay lien waiver
Verdict: $5,800

For more information, please contact Heather L. Nelson at hnelson@eversonlaw.com.
 

Mark F. Meisner, et al. v. State Farm Mut. Auto. Ins. Co., et al.
Brown County Case No. 17-CV-1409

July 2019

Facts: On October 26, 2014, State Farm’s insured (subsequently deceased due to unrelated causes and not 
named as a party) fell asleep behind the wheel, crossed the centerline and impacted the truck being driven 
by Plaintiff Mark Meisner, with Denise Meisner as his passenger (both in their 50s). Denise claimed a left 
shoulder injury with an injection and physical therapy. Mark claimed carpal tunnel syndrome leading to 
bilateral carpal tunnel release surgeries, permanent aggravation of pre-existing degenerative neck issues 
(long history of chiropractic care, but no visits within four years before the accident) with headaches and 
occasional low back pain. He also claimed he had to reduce his work schedule (auto body mechanic) from 
four days a week to three days due to pain when looking up and when using his hands. 

Issues for Trial: The parties stipulated to liability. The parties also stipulated to Denise’s economic 
damages ($9,295.40 in medical expenses and $863.18 in lost wages).

State Farm’s exposure was capped at its $100,000 policy limit. Trumbull Insurance had a UIM Policy of 
$250,000 with a reducing clause, which should have left it with exposure of $150,000. Trumbull elected 
not to have an attorney attend trial (even though an attorney participated in discovery and attended video 
trial depositions of medical experts) and agreed to be bound by the judgment.

At Trial: In addition to medical expenses and lost wages, Denise Meisner asked the jury for $30,000-
$35,000 for past pain and suffering and $10,000 for future pain and suffering. Mark Meisner asked the 
jury for $37,122.00 in past medical expenses and mileage, $20,800.00 in past wage loss, $12,482.40 to 
$14,201.60 in future medical expenses, $30,000.00 in future wage loss, $150,000-$200,000 for past pain 
and suffering (“If I say $250,000, is that enough? If I say $500,000, is that too much?”), and future pain 
and suffering with no specific number but “less than the past number.” Plaintiff did not suggest a number 
for Denise’s loss of society and companionship. 

The defense asked the jury to award Denise $2,000-$3,000 for past pain and suffering and $500-$1,000 
for loss of society and companionship, and Mark $3,438.32 for past medical expenses, $2,880.00 for past 
wage loss, and suggested $10,000-$15,000 for past pain and suffering.

The jury awarded Denise $5,000 for past pain and suffering and $35,000 for loss of society and 
companionship. It awarded Mark $20,000 for past medical expenses and mileage, $13,350.00 for future 
medical expenses, $16,224.00 for past wage loss, $39,780.00 for future wage loss, $200,000 for past pain 
and suffering, and $100,000 for future pain and suffering.

The jury advised counsel after verdict that they did not find the carpal tunnel surgeries related. Despite no 
clear sign of objective injury, the jury felt that based on the fact that there had been no neck complaints in 
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the four years before the accident (despite a history of chiropractic treatment), Mark’s life had changed in 
a significant manner as a result of the accident. Several family members and friends testified that he was 
not the same active, helpful guy he had been, and his hobby of working on cars in his spare time had been 
significantly reduced. 

On Appeal: Plaintiff Mark Meisner requested and ultimately was granted a judgment for the entire 
$250,000 UIM policy limit against Trumbull (not applying the reducing clause) since Trumbull did not 
appear at trial and did not prove their policy limits at trial. This issue is currently on appeal.

Plaintiff’s Final Pre-Trial Demand: $100,000
Defendant’s Final Pre-Trial Offer: $11,000
Verdict: $100,000

For more information, please contact Heather L. Nelson at hnelson@eversonlaw.com. 
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