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President’s Message:  
New and Exciting Initiatives
by: Andrew B. Hebl, President, Wisconsin Defense Counsel

As I write this, my last message for the Journal 
as WDC President, I am filled with a sense of 
optimism for our organization. We have managed 
to come through this historically challenging year 
with membership engagement at an all-time high 
by following through with our strategic plan to 
revitalize our committee structure and to develop 
new initiatives to generate sustainable membership 
growth. You are now going to start seeing these 
initiatives pay dividends.

As we head into the fall and winter conferences, 
expect to start seeing law students from UW and 
Marquette in attendance. Our newly-formed law 
school committee, chaired by Grace Kulkoski and 
Monte Weiss, has already had outreach to both law 
schools, and we have received very enthusiastic 
feedback from them to coordinate our increased 
engagement with prospective attorneys. In addition, 
our Past President Ariella Schreiber has committed 
to reaching out to the Young Lawyers Section of 
the State Bar, and so we expect to see growth in our 
ranks from newly-admitted attorneys who might 
not otherwise have considered a defense practice.

We have also received a very enthusiastic response 
to the rollout of our Diversity, Equity, and Inclusion 
initiative, both from within the organization and 
through law school outreach. We remain committed 
to fostering an organization that is open and 
inclusive to all prospective members across the 
cultural spectrum of our society. Only in doing so 
can we ensure that a civil litigation defense practice 
remains viewed as not just a viable, but highly 
valuable, career option for all, and one WDC is 
uniquely positioned to support.

At our upcoming annual conference in the 
Wisconsin Dells—which I am pleased to say will be 
in-person for the first time since the WDC Winter 
Conference of 2019—our Membership Committee 
Chair Sandy Hupfer and our Employment Law 
Committee Chair Liz Rowicki, both from Secura, 
have worked with our Program Chair Monte Weiss 
to put together a brilliant program that offers an 
employment law focus for the first time. With the 
growth of employment practices liability insurance 
(EPLI) over the past several years, more and more 
employment lawyers find themselves doing what 
is effectively insurance defense work. Likewise, 
more and more insurance defense lawyers find 
themselves practicing employment law alongside 
their conventional practice. We view this as an 
opportunity to attract new members and to provide 
resources to our existing members as the nature of 
defense practice grows and evolves.

As we try to broaden our reach across different types 
of practices, we are also cognizant of your desire 
for programming that focuses on litigation skills 
training. We understand that you consider this to be 
the most valuable training that our programming can 
provide for both newer and experienced attorneys. 
At this year’s Winter Conference, expect to see 
programming that will heavily focus on litigation 
skills in order to satisfy that demand, while also 
getting you the end-of-year ethics credits that you 
count on from us.

As I wrap up my time as President, I want to express 
my gratitude to the Board of Directors for their high 
level of engagement. Our Board is committed and 
energized about WDC and ensuring that it grows and 
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flourishes as an organization. I am looking forward 
to welcoming our incoming President, Chris Bandt, 
into his role. You will be in great hands. I also want 
to thank our committee chairs for their great work, 
and our journal editor, Vincent Scipior, who has 
done a brilliant job with the Wisconsin Civil Trial 
Journal. Most importantly, however, I want to thank 
you, our members, for sticking with WDC so well 
through a very unique and challenging year.

Author Biography:

Andrew Hebl is a partner in Boardman & Clark’s 
Litigation Practice Group. He also chairs the 

firm’s Technology Committee. Andrew’s trial and 
appellate practice focuses on the representation 
of insurance companies and their insureds. The 
cases primarily involve personal injury, property 
damage, and professional malpractice. Andrew 
also frequently represents insurance companies in 
insurance coverage disputes and extra-contractual 
litigation (bad faith). Finally, Andrew regularly 
defends municipalities in a wide variety of matters, 
including major civil rights lawsuits. Andrew is 
admitted to practice before all Wisconsin state 
and federal trial and appellate courts and listed 
in the Best Lawyers in America. He is rated AV-
Preeminent by Martindale-Hubbell.
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Employment Law: A Foreword
by: Elizabeth Rowicki, SECURA Insurance

This issue of the Wisconsin Civil Trial Journal is 
dedicated to providing an overview of employment 
law topics and trends. Whether you are new to 
employment law or an experienced employment 
practitioner, this issue will serve as a valuable 
resource and update. We will guide you through 
important employment laws, provide insight into 
best practices for the workplace, and explain the 
complaint and investigative processes.  

Recent current events, particularly the outbreak of 
COVID-19, created new workplace complications. 
It is believed that employers have not yet experienced 
the entirety of the predicted pandemic ramifications. 
This issue will explore emerging challenges facing 

employers in the era of COVID-19, including 
remote working accommodations and vaccination 
mandates.

The articles in this issue were authored by Members 
of the Wisconsin Defense Counsel’s Employment 
Law Committee and colleagues from their firms. 
As the Chair of the Employment Law Committee, 
I thank the authors for their hard work in preparing 
the articles and the Journal’s editor for his work 
in finalizing the articles for publication. I hope 
all who read this issue find the content helpful for 
understanding a practice area that is so important to 
our organization – Employment Law.
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2021 Advocate of the Year:  
Sheila M. Sullivan

Congratulations to Sheila M. Sullivan for being 
selected by the WDC Board of Directors as the 
2021 Advocate of the Year! The Advocate of the 
Year Award recognizes the member with the most 
defense work success of the prior calendar year.

Sheila is a shareholder at Bell, Moore & Richter, 
S.C. She earned a J.D. from the University of 
Wisconsin Law School, an M.A. in Russian and 
East European Studies from George Washington 
University, and a B.S. in Languages and Linguistics, 
magna cum laude, from Georgetown University. 
Sheila is admitted to practice in the United States 
Supreme Court, the U.S. Court of Appeals for 
the Seventh Circuit, and all Wisconsin state and 
federal courts. Sheila practices civil litigation with 
primary focus on insurance defense, civil rights 
defense, and appellate litigation. She also handles 
a large number of subrogation claims for insurance 
company clients. Sheila has an “AV-Preeminent” 
rating by Martindale-Hubbell, has been voted by 
her peers as a “Superlawyer” from 2013 to 2021, 
and received a “Women in the Law” award from the 
Wisconsin Law Journal in 2013.

Sheila is a very talented writer. She routinely 
drafts motions and briefs at the trial court level on 
issues of statutory interpretation, insurance policy 
construction and complex procedural questions 
relating to liability and insurance coverage issues 
that are important to our membership. She has also 
written hundreds of appellate briefs in both state 
and federal court, including in the Court of Appeals 
for the Seventh Circuit. Sheila’s writing talent is 
unparalleled. Her writing style is clean and concise. 
She avoids inflammatory or flowery language. She 

makes her points succinctly and clearly, and is an 
excellent advocate.

In addition to her motion and brief writing 
responsibilities, Sheila took over the lead 
authorship and editing responsibilities of Anderson 
on Wisconsin Insurance Law (formerly Wisconsin 
Insurance Law) after Arnold Anderson passed 
away. Undertaking this responsibility was no small 
feat. Anderson on Wisconsin Insurance Law is an 
insurance treatise published by the State Bar of 
Wisconsin that is considered the ‘bible’ of insurance 
law. Sheila updates the book with new case law in 
our field that is very helpful for WDC members. 
Her chapters and updates are cited routinely by 
insurance defense practitioners in briefs—on both 
sides of the Bar—as well as by judges. 

Sheila is known for providing excellent service 
and guidance to clients in Wisconsin and across 
the country. She is the go-to person on coverage 
questions by clients and defense counsel around the 
state. She is also sought out by insurers nationally 
for Wisconsin coverage opinions, often in complex 
and unprecedented matters such as bad faith issues. 
Sheila knows insurance coverage like the back of 
her hand and is always willing to give her thoughts 
on a particular scenario.

Sheila is an inspiration to other women in the field 
of insurance law. She mentors younger attorneys 
regularly. Her door is always open and she is never 
stingy with her knowledge and experience. She has 
also raised four children while working full time, 
including adopting her two younger children from 
Mongolia, along with her husband Frank Sullivan 
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(who is an attorney with the Wisconsin Department 
of Justice). 

Sheila is an outstanding attorney in our practice 
area. She is smart, hardworking, decent, kind, and 
amazingly competent. She is a very worthy recipient 
of the WDC 2021 Advocate of the Year Award!

Nominated By: Patricia Epstein Putney, Ann 
C. Emmerich, Ward I. Richter, Bell, Moore & 
Richter, S.C.; Eileen I. Dorfman, Cap Specialty 
Inc.; Francis X. Sullivan, Wisconsin Department 
of Justice; and Laura M. Lyons, Secura 
Insurance.



HOW MUCH IS A 
TREE WORTH?

From vast tracts of forestland to small 
commercial lots, and even individual 
trees, our appraisers are experts in all 
aspects of property valuation.   

Steigerwaldt provides supportable 
valuations and expert witness services 
necessary to see the appraisal 
through litigation. 
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2021 Distinguished Professional 
Service Award: 
Heather L. Nelson

Congratulations to Heather L. Nelson for being 
selected by the WDC Board of Directors as the 
recipient of the 2021 Distinguished Professional 
Service Award! The Distinguished Professional 
Service Award recognizes a longtime member who 
has given consistent effort to grow and improve 
WDC. Heather has been a member of WDC 
for many years. She is an active member of the 
Board of Directors and is the incoming Executive 
Committee Program Chair. Heather has presented 
CLE topics at WDC conferences (including the 
North Central Trial Academy), has authored articles 
for the Wisconsin Civil Trial Journal, is the Chair 
of the Women in the Law Committee, and runs the 
annual WDC clothing drive. Thank you Heather for 
everything you do for the WDC!

Heather is a Shareholder at The Everson Law Firm 
in Green Bay. She is an experienced trial attorney, 
having successfully tried cases before juries in 
state and federal courts throughout Wisconsin 
and Illinois. She obtained her J.D. from DePaul 
University College of Law in Chicago and launched 
her legal career in the Chicago area. Heather became 
licensed to practice law in Wisconsin in 2000, 
defending cases in both Illinois and Wisconsin. 
Joining The Everson Law Firm in 2016 brought 
Heather back to her Green Bay roots. Her practice 
areas include motor vehicle accidents, premises 
liability, wrongful death, and products liability.

Nominated By: Andrew B. Hebl, Boardman & 
Clark LLP
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Congratulations  to 
Michael J. Wirth and 
Abigail T. Hodgdon for 
being selected by the 
WDC Journal Editor 
and Board of Directors 
as the recipients of 
the 2021 Publication 
Award! The Publication 
Award recognizes a 

well-written cutting edge article written for 
the Wisconsin Civil Trial Journal. Michael 
and Abigail receive the award for their article, 
“Breach of Contract, Bad Faith, and the Impact 
of Dahmen and Brethorst,” which appeared in 
the winter 2020 issue of the Journal.

Michael is a member of Borgelt, Powell, 
Peterson & Frauen, S.C. He obtained his J.D. 
from the Marquette University Law School in 
1999, an M.A. from Northern Illinois University, 
and a B.A. from the University of Wisconsin 
– Milwaukee. Michael is admitted to practice 
in all Wisconsin state courts, the U.S. District 
Court for the Eastern District of Wisconsin, and 
the U.S. District Court for the Western District 
of Wisconsin. His practice focuses on bad-
faith-claim counseling and litigation, first-party 
property insurance issues, general negligence 
litigation, insurance coverage analysis and 
litigation, non-litigation and pre-suit claim 
analysis, and property insurance.

Abigail is a 2020 graduate of the Marquette 
University Law School. She is formerly an associate 
at Borgelt, Powell, Peterson & Frauen, S.C.

2021 Publication Award:  
Michael J. Wirth and  
Abigail T. Hodgdon
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I. COVID Liability Protections Signed into 
Law

On February 25, 2021, Wisconsin Governor Tony 
Evers (D) signed 2021 Wisconsin Act 4, legislation 
including both COVID liability protections and 
reforms to the state’s unemployment insurance (UI) 
system.1 It cleared both houses of the Wisconsin 
Legislature in February with widespread support. 
In particular, Senate President Chris Kapenga 
(R-Delafield), Senate Majority Leader Devin 
LeMahieu (R-Oostburg), Assembly Speaker Robin 
Vos (R-Rochester), and Representative Mark 
Born (R-Beaver Dam) championed the liability 
protections in the Legislature.

Act 4 provides a broad civil liability exemption 
from COVID exposure claims for Wisconsin 
employers, governments, schools, and other entities 
as well as their employees, agents, and contractors. 
Now, entities cannot be held liable for ordinary 
negligence claims associated with a COVID 
infection; instead, to hold a defendant liable, the 
plaintiff needs to demonstrate that the infection was 
the result of an act or omission involving reckless 
or wanton conduct or intentional misconduct. The 
liability protections are retroactive to claims arising 
March 1, 2020, but not yet filed as of February 27, 
2021 (the effective date of Act 4).

Act 4 is the result of a special session of the 
Legislature ordered by Governor Evers following 
his State of the State address in January.2 Referencing 
the influx of unemployment claims that the state has 
received since March 2020, the governor claimed 
that an “antiquated system” and burdensome rules 

caused the resulting backlog of claims and long 
delays in processing times. The governor called on 
the Legislature to convene a special session to take 
up his proposed changes to the UI system.3,4 While 
the Legislature approved parts of the governor’s 
proposal, it removed a $5.3 million appropriation 
for the project along with several other provisions 
and added the COVID liability protections.

II. Worker’s Compensation Benefits Now 
Available to Public Safety Officers 
Diagnosed with PTSD

On April 27, 2021, Governor Evers signed 2021 
Wisconsin Act 29 making various changes to 
Wisconsin’s worker’s compensation law, including 
creating a new type of claim for public safety 
officers diagnosed with job-related post-traumatic 
stress disorder (PTSD).5 The bill originated in the 
Wisconsin Legislature as Senate Bill 11 and has 
also been referred to as the “Public Safety PTSD 
Coverage Act.”6

The bill was authored by Senator André Jacque (R-
De Pere), while a companion bill (Assembly Bill 17) 
was introduced by Representative Cody Horlacher 
(R-Mukwonago). It passed the Senate unanimously 
on February 11, 2021 and the Assembly concurred 
in the bill by voice vote on April 13, 2021. A similar 
bill was introduced in the 2019-20 legislative 
session but died when the Senate adjourned due to 
the emergence of COVID-19.

Act 29 provides that if a law enforcement officer or 
fire fighter is diagnosed with PTSD by a licensed 
psychiatrist or psychologist and the mental injury 

Legislative Update: Wisconsin Enacts 
COVID Liability Reform and Creates New 
Worker’s Compensation Claim for Public 
Safety Officers
by:  Adam Jordahl, The Hamilton Consulting Group, LLC
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that resulted in that diagnosis is not accompanied 
by a physical injury, that person can bring a claim 
for worker’s compensation benefits if the conditions 
of liability are proven by a preponderance of the 
evidence and the mental injury is not the result of 
a good-faith employment action by the person’s 
employer. 

The law limits liability for treatment for these 
claims to no more than 32 weeks after the injury is 
first reported. A public safety officer cannot receive 
compensation under this type of claim more than 
three times total in his or her lifetime, irrespective 
of any changes of employer or employment.

Under previous law, any injured employee claiming 
PTSD without an accompanying physical injury 
was required to demonstrate that a diagnosis was 
based on unusual stress greater than the day-to-day 
stress experienced by all employees. 

Act 29 also includes the following provisions:

• Requires a health care provider to furnish 
to the representative or agent of a worker’s 
compensation insurer a complete billing 
statement for treatment of an injury for 
which an employee claims compensation 
upon request.

• Provides that a client of an employee leas-
ing company may agree to assume the 
worker’s compensation liability for leased 
employees; if a client terminates or other-
wise does not provide worker’s compen-
sation insurance for the leased employees, 
the leasing company remains liable for in-
juries to those employees.

• Clarifies that for worker’s compensation 
claims the statute of limitations applies to 
an individual’s employer, the employer’s 

insurance company, and any other named 
party.

• Changes the administration of employer 
and insurer payments to the work injury 
supplemental benefit fund (WISBF) in cas-
es of injury resulting in death and leaving 
no person dependent for support or leaving 
one or more persons partially dependent 
for support.
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Employers are prohibited from discriminating 
against employees and job applicants based upon 
certain protected classifications under state and 
federal law. It is often time-consuming and expensive 
for employers to defend against discrimination 
complaints when they arise. Therefore, it is important 
for employers to implement certain policies and 
practices to avoid discrimination complaints. In 
addition, if an employer follows its policies and 
practices, it will likely be in a much better position 
to defend against a discrimination complaint. If 
an employer receives notice of a discrimination 
complaint, it is important for it to weigh its options, 
such as participating in mediation, engaging in 
private settlement discussions, or defending against 
the complaint.

The Wisconsin Fair Employment Act (WFEA)1 
applies to public and private employers with at least 
one employee. The WFEA prohibits discrimination 
against an individual in employment-related actions 
on the basis of his or her age, race, creed, color, 
disability, marital status, sex, sexual orientation, 
pregnancy or child birth, national origin, ancestry, 
arrest record, conviction record, military service, 
genetic testing, honesty testing, use or nonuse 
of lawful products off the employer’s premises 
during nonworking hours, and declining to attend 
a meeting or to participate in any communication 
about religious matters or political matters. The 
WFEA also prohibits harassment based upon one’s 
protected classification(s), as well as retaliation 
against an employee for filing a complaint, assisting 
with a complaint, or opposing discrimination. The 
Wisconsin Equal Rights Division enforces the 
WFEA.

There are also various federal laws that prohibit 
employment discrimination and retaliation. For 
instance, Title VII of the Civil Rights Act of 19642 
(Title VII) prohibits discrimination in employment 
actions on the basis of one’s race, color, 
religion, national origin, or sex. The Pregnancy 
Discrimination Act of 19783 added pregnancy, 
child birth, and medical conditions related thereto 
to Title VII as prohibited bases of discrimination. 
In addition, the Age Discrimination in Employment 
Act of 19674 (ADEA) prohibits discrimination in 
employment actions on the basis of one’s age for 
individuals who are 40 or older. Moreover, Title I 
of the Americans with Disabilities Act of 1990,5 
as amended, prohibits employment discrimination 
against qualified individuals with disabilities. The 
U.S. Equal Employment Opportunity Commission 
(EEOC) enforces federal anti-discrimination laws.

An employee or job applicant may initially 
file a discrimination complaint (or charge of 
discrimination) with the ERD or the EEOC within 
300 days after the alleged discrimination occurred. 
Pursuant to a work-sharing agreement between 
the two agencies, if the allegation(s) fall under 
both state and federal anti-discrimination laws, the 
agency that initially receives the complaint will 
cross-file it with the other agency. The agency that 
initially receives the complaint will usually process 
it first.

The process for filing a discrimination complaint 
(or charge of discrimination) differs depending 
on which agency the complainant wishes to file 
with initially. If filing initially with the ERD, the 
complainant must generally use the form provided 
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by the ERD. The complainant must include his or 
her name and address, the employer’s name and 
address, his or her signature or representative’s 
signature, and a “concise statement of the facts, 
including pertinent dates, constituting the alleged 
act of employment discrimination.”6 The ERD 
must provide assistance to the complainant in 
preparing and filing the complaint, if requested.7 
This process differs from the EEOC filing process, 
which generally commences with the complainant 
submitting an inquiry to the EEOC, followed 
by an interview. The EEOC staff member who 
conducts the interview then prepares a charge of 
discrimination for the complainant to review and 
sign. Once filed, the agency that initially receives 
the complaint or charge must notify the employer.

An employer has several options to respond to a 
complaint or charge of discrimination. The notice 
containing a copy of the complaint will direct the 
employer to respond to the allegations by a specific 
date, typically within 30 days, though it may be 
possible to seek a short extension. The response 
usually takes the form of a position statement. 
Alternatively, the notice from the agency containing 
the complaint or charge of discrimination usually 
offers the parties the option of participating in early 
mediation.

Early mediation may be a good option for a 
number of reasons. For instance, if an employer 
does not wish to spend a considerable amount of 
time and money to defend against a discrimination 
complaint, regardless of the strength or weakness 
of the allegations, it may wish to participate in early 
mediation. In addition, if there is a risk of significant 
liability, the employer may wish to attempt early 
resolution to reduce its exposure. Conversely, the 
allegations may be so deficient that an employer can 
settle early on for a minimal amount. An employer 
also has the option of engaging in direct settlement 
negotiations with the complainant, but this will not 
stay the timeline to submit a position statement, 
and there can be risks associated with negotiating 
directly with a complainant.

If the parties do not participate in early mediation, 
the agency will conduct an investigation regarding 
the complaint or charge of discrimination. In this 
regard, the agency assigns an investigator to the 
matter. The first step is usually for the employer 
to submit its position statement in response to 
the complaint or charge of discrimination. In the 
position statement, it is important for employers to 
raise any timeliness defenses, and also to explain 
why the complainant failed to (and cannot) state a 
claim of discrimination or retaliation. The position 
statement is usually structured with a statement of 
facts section, applicable law section, and argument 
section. In addition, the employer should attach 
any relevant exhibits that rebut the complainant’s 
allegations. After submission of the position 
statement, the investigator usually provides the 
complainant with an opportunity to reply, and 
may ask the employer to provide responses to 
specific questions or requests for information. 
The investigator may also conduct interviews and 
obtain statements, with or without the employer’s 
knowledge.

In general, a position statement should focus on why 
the employee failed to set forth a prima facie case of 
discrimination or retaliation. Under Wisconsin law, 
to establish a prima facie case of discrimination 
on the basis of disparate treatment, a complainant 
must generally show that “he was a member of the 
protected group and suffered the adverse action 
alleged, and that the relevant circumstances create 
an inference of discrimination, i.e., typically, that 
others not in the protected group were treated more 
favorably.”8 If the complainant meets his or her 
burden, the employer then has the burden to produce 
evidence of its legitimate, non-discriminatory 
reason(s) for the employment action at issue.9 If 
the employer meets its burden, the employee must 
then show that the employer’s reasons are merely a 
“pretext” for discrimination.10

Similarly, under federal law, an employee asserting 
a disparate treatment claim under Title VII through 
indirect evidence may prove his or her claims using 
the “McDonnell Douglas framework.”11 Under 
this framework, which is meant to be flexible, 
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an employee may establish a prima facie case of 
discrimination by “‘showing actions taken by the 
employer from which one can infer, if such actions 
remain unexplained, that it is more likely than not 
that such actions were based on a discriminatory 
criterion illegal under’ Title VII.”12 Thereafter, 
if the employee meets this burden, the employer 
must articulate its legitimate, non-discriminatory 
reasons for the employment action.13 The employee 
must then show that the employer’s reasons are 
“pretextual.”14

There are different elements that an employee must 
show for retaliation claims under Wisconsin law. 
Under the direct method of proof, the employee must 
show that he or she “engaged in protected activity, 
was subject to adverse employment decisions, and 
that there was a causal connection between the two 
facts.”15 By contrast, under the indirect method of 
proof, the employee must show that he or she: “(1) 
engaged in statutorily protected activity; (2) met the 
employer’s legitimate expectations; (3) suffered an 
adverse employment action; and (4) was treated less 
favorably than a similarly situated employee who 
did not engage in statutorily protected activity.”16 
The United States Court of Appeals for the Seventh 
Circuit applies the same standards for retaliation 
claims under Title VII.17

Against this backdrop, employers with policies 
and procedures in place to avoid discrimination 
complaints in the first instance will likely have a 
much stronger defense to discrimination complaints 
when they arise.

For instance, employers should have a non-
discrimination policy, including a procedure for 
employees to report allegations of discrimination 
or harassment. If an employee never reported 
discrimination or harassment under the employer’s 
policy, and the employer was not otherwise aware 
of the allegations, these facts may strengthen its 
defense to a subsequent discrimination complaint. 
In addition, if an employer thoroughly investigated 
a report of discrimination or harassment and found 
no evidence to support it, these facts will likely 
strengthen its defense. Moreover, it may be the case 

that the employer finds evidence of discrimination 
or harassment following an investigation. If the 
employer takes immediate action to stop the 
discrimination or harassment and imposes discipline 
against the aggressor, this will likely strengthen its 
defense. Conversely, if an employer fails to follow 
its own policy or to otherwise address allegations 
of discrimination or harassment of which it has 
knowledge, it could result in liability.

Employers should also have procedures in place to 
properly document the reason(s) for any adverse 
employment action. For instance, it is important 
for employers to document employee performance-
related issues, including the employers’ attempts 
to counsel the employee regarding his or her work 
performance. This may consist of performance 
reviews, documentation of verbal counseling, 
documentation of meetings to address poor work 
performance and expectations, documentation 
of verbal or written warnings, documentation of 
suspensions, and performance improvement plans. 
Such documentation will serve as evidence of the 
employer’s legitimate, non-discriminatory reason 
for imposing discipline, including termination 
of employment. Moreover, if an employer has a 
progressive discipline policy in place, it should 
ensure that it follows the policy, applies it uniformly, 
and documents reasons why it chose to impose 
certain levels of discipline.

Employers should be clear about their reasons 
for taking an adverse employment action. In this 
regard, employers should resist using vague reasons 
for terminating an employee’s employment, such 
as “we’ve decided to go in a different direction,” 
or “it’s not a good fit.” Similarly, if an employee 
requests information on why he or she was not 
chosen for a promotion, it is advisable to provide 
specific, objective reasons as opposed to a vague 
response that another candidate “was a better fit.” If 
an employer provides a vague reason for its adverse 
employment action or inconsistent reasons, it will 
be in a much weaker position to defend against a 
discrimination complaint. Indeed, if an employer 
provides inconsistent reasons for its decision, an 
employee may argue that it serves as evidence of 
pretext.
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Employers should also have procedures in place 
to ensure that they impose comparable discipline 
for employees who are similarly situated. In this 
regard, if an employer can produce evidence of 
employees who engaged in similar conduct and 
received similar discipline, such evidence tends 
to contradict allegations of discrimination or 
retaliation, particularly if the comparable employee 
is outside of the protected class at issue. Conversely, 
if an employer imposes different levels of discipline 
for employees who are similarly situated, it must 
be able to explain its legitimate, non-discriminatory 
reasons for doing so.

It could also be the case that the purported 
comparator is not similarly situated, in which case 
the employer should be prepared to explain why. 
For instance, the comparator may not be similarly 
situated to the complainant if the complainant’s 
conduct is more severe than the comparator’s 
conduct, the complainant has a history of work 
performance issues and the comparator does not, or 
the comparator’s position is entirely different from 
the complainant’s position. Under state and federal 
law, the analysis “calls for a ‘flexible, common-
sense’ examination of all relevant factors,”18 and “[a] 
similarly situated employee need not be identical to 
the employee in every conceivable way.”19 Thus, 
when determining an appropriate level of discipline 
to impose, the employer should take a broad view 
of other potential comparators.

In making hiring and promotional decisions, 
employers should document the objective and 
subjective considerations that they relied upon. 
For instance, the job announcement, position 
description, minimum qualifications, and exam 
scores may serve as evidence of the objective criteria 
that the employer relied upon in making its hiring or 
promotional decision. Interview notes and reference 
check documentation may serve as evidence of 
the non-discriminatory, subjective criteria that the 
employer relied upon. This documentation will be 
relevant in an investigation and subsequent hearing, 
if any.

After the employer submits its position 
statement and the investigator concludes his or 
her investigation, the investigator will issue a 
determination. An investigator for the ERD will 
issue an initial determination of whether probable 
cause exists to believe that the employer engaged 
in employment discrimination.20 If the investigator 
issues a determination of probable cause, the 
case will be assigned to an Administrative Law 
Judge for a hearing on the merits.21 Conversely, 
if the investigator issues a determination of no 
probable cause, the case will be dismissed, subject 
to the complainant’s right to appeal the initial 
determination within 30 days.22 If a complainant 
appeals a no probable cause determination, the ERD 
will assign an Administrative Law Judge to conduct 
a hearing on the issue. Notably, the investigator 
can also issue a decision finding probable cause in 
part and no probable cause in part. This can lead to 
two separate hearings, one on the issue of probable 
cause, and one on the merits, if the complainant 
appeals the no probable cause determination. There 
is an option to stipulate to a consolidated hearing on 
the merits, however.23

At a hearing on the issue of probable cause, the 
complainant has the burden of proof to establish 
a prima facie case of discrimination or retaliation. 
This burden of proof is “low” and is “somewhere 
between a preponderance and a ‘suspicion’ that 
discrimination has occurred.”24 If the complainant 
meets his or her burden, such as through witness 
testimony and exhibits, the burden then shifts 
to the employer, as set forth above. Although the 
complainant’s burden at a probable cause hearing 
is lower than at a merits hearing, a probable cause 
hearing can be helpful to put closure to a case that 
has no merit, to narrow the issues between the 
parties in cases involving in part determinations, 
or to use the process as a discovery tool. If the 
Administrative Law Judge finds no probable cause 
after such a hearing, the allegations are dismissed, 
subject to the complainant’s right to file a petition 
for review with the Labor and Industry Review 
Commission (LIRC).
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If the Administrative Law Judge finds probable 
cause after a hearing, or if the investigator issues 
an initial determination of probable cause, the ERD 
will certify the case to a merits hearing. Thereafter, 
the case will be scheduled for hearing before an 
Administrative Law Judge. After a case is certified 
to hearing, whether on the issue of probable cause or 
on the merits, the parties may commence discovery. 
The methods and scope of discovery are similar to 
other civil cases, but different rules apply to pro 
se parties. At the hearing, the parties may present 
witnesses and exhibits to prove their respective 
cases. After the hearing, the Administrative Law 
Judge may allow written briefing from the parties. 
The Administrative Law Judge will then issue a 
decision. If the Administrative Law Judge finds that 
an employer engaged in unlawful discrimination 
or retaliation, the Administrative Law Judge 
“shall order such action by the respondent as shall 
effectuate the purposes of the act.”25 Any party may 
appeal a final decision of the Administrative Law 
Judge to the LIRC.

The EEOC’s determination process differs from 
the ERD determination process. Specifically, if the 
EEOC is unable to conclude that there is reasonable 
cause to believe that discrimination occurred, 
it will issue a Dismissal and Notice of Rights. 
This notice triggers the 90-day timeframe for the 
complainant to file suit in federal court based on 
claims under federal law. Conversely, if the EEOC 
finds reasonable cause to believe that discrimination 
occurred, it will issue a Letter of Determination and 
attempt to resolve the charge through a voluntary 
process called conciliation. If the case is not 
resolved through conciliation, the EEOC may sue 
in federal court or issue a Notice of Right to Sue 
to the complainant, thereby triggering the 90-day 
period for the complainant to file suit in federal 
court. Notably, it is also possible for a complainant 
to request a Notice of Right to Sue after 180 days 
have passed since the filing of a charge.

The agency that did not initially investigate the 
discrimination complaint or charge will usually 
adopt the findings of the investigating agency 
unless the complainant requests an additional 

investigation by the second agency. Accordingly, 
it is conceivable that an employer may need to 
respond to two separate investigations involving 
the same allegations.

The process to defend against discrimination 
complaints can be time-consuming and costly for 
employers. There are also intangible costs to an 
employer, such as a negative impact on employee 
morale. Accordingly, it is important for employers 
to have policies and procedures in place to avoid 
discrimination complaints on the front end. If 
an employer receives notice of a discrimination 
complaint or charge of discrimination, it must 
carefully evaluate its options. It is also important 
for an employer to re-evaluate its options as the 
case progresses. 
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As employers move 
beyond the pandemic 
and reopen offices, 
questions linger as to 
whether employers 
will require employees 
to return to in-person 
work and, when they 
do, whether continued 
remote work may be 

a required reasonable accommodation for those 
employees who have a qualifying disability under 
the Americans with Disabilities Act (ADA) or the 
Wisconsin Fair Employment Act (WFEA). 

Although the COVID-19 pandemic brought with it 
many new challenges and uncertainty for employers, 
the basic legal tenets of evaluating a disability 
claim under the ADA and WFEA did not and have 
not changed. However, because the reasonable 
accommodation inquiry involves a fact-specific 
analysis, as emergency health orders are lifted, and 
as the status/severity of the pandemic continues to 
hopefully improve, the reasonable accommodation 
analysis also necessarily changes because it must be 
made in the context of present circumstances. Thus, 
an accommodation that may have been considered 
reasonable during the height of the pandemic may 
no longer be considered reasonable. Regardless, 
employers must use caution and must continue, at 
all times, to undertake the full and proper analysis, 
which includes the following: 

1. Is the employee an individual with 
a disability under the ADA and/or 
WFEA?

2. Can the employee perform the 
essential functions of the job, with or 
without accommodation?

3. Is the accommodation reasonable or 
does it create an undue hardship? 

This article addresses each of these steps, focusing 
on traditional well-established legal principles as 
applied to the circumstances of the COVID-19 
pandemic. 

I. Disability

As a threshold matter, the first question to be 
addressed is whether the particular medical condition 
(or mix of conditions) qualifies as a disability. The 
ADA defines a disability as a “physical or mental 
impairment that substantially limits one or more 
major life activities.”1 An individual is considered 
disabled under the ADA if the person (1) has an 
actual impairment “that substantially limits one or 
more major life activities;” (2) has a “a record of 
such impairment;” or (3) is “regarded as having 
such an impairment.”2 Similarly, the WFEA defines 
an “individual with a disability” as a person who 
(1) has a physical or mental impairment which 
makes achievement unusually difficult or limits 
the capacity to work; (2) has a record of such an 
impairment; or (3) is perceived as having such an 
impairment.3 

Whether the medical condition, such as COVID-19 
and/or post-COVID symptoms, rises to the level 
of “disability” under the ADA depends on whether 
the condition(s) substantially limits a major life 
activity, such as breathing, speaking, walking, etc.4 
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This question involves a very fact-intensive inquiry 
which may require medical information regarding 
how the specific condition(s) affects the particular 
individual employee. The EEOC confirmed that 
during the pandemic employers could still engage 
in the interactive process and request information 
from an employee about why an accommodation 
is needed.5 In its COVID guidance, the EEOC 
stated that “if it is not obvious or already known, 
an employer may ask questions or request medical 
documentation to determine whether the employee’s 
disability necessitates an accommodation.”6 The 
EEOC confirmed that this inquiry may include 
questions regarding: “(1) how the disability creates 
a limitation, (2) how the requested accommodation 
will effectively address the limitation, (3) whether 
another form of accommodation could effectively 
address the issue, and (4) how a proposed 
accommodation will enable the employee to 
continue performing the ‘essential functions’ of 
his [or her] position (that is, the fundamental job 
duties).”7 

Although there is limited precedent addressing 
the issue of “disability” during the COVID-19 
pandemic, courts that have addressed the issue have 
recognized that the inquiry continues to involve a 
fact-specific analysis and that the existence of the 
pandemic and its related dangers must become part of 
that fact-specific inquiry. For example, in July 2020, 
a Louisiana district court held that the 98-year-old 
plaintiff, who suffered from significant, inoperable, 
aortic valve disease and systolic heart failure and 
had a permanent pacemaker which substantially 
limited the operation of his cardiovascular system, 
was disabled under the ADA.8 The court noted 
that its holding resulted, “in substantial part, from 
the existence of the COVID-19 pandemic in our 
nation, and the existence of [plaintiff’s] obvious 
comorbidities,” confirming that the “application 
of these laws to these facts must be based upon 
a factual analysis that considers the totality of 
[plaintiff’s] health circumstances in conjunction 
with one’s social circumstances”:9

Call it a totality of the circumstances 
evaluation. The determination of 
a qualifying disability in this case 

cannot be looked at in a vacuum. . . 
. [E]ven counsel for the [defendant] 
conceded that the advent of the 
pandemic has turned virtually 
everything we do on its head. . . . In 
sum, consideration of [plaintiff’s] 
documented serious underlying 
medical situation, in light of 
the pandemic’s existence, is the 
proper way to make the disability 
determination here.10 

The court expressly limited relief to the time period 
covered by the Louisiana Governor’s COVID-19 
emergency orders.11 

A Massachusetts federal court came to a similar 
conclusion in a case involving a plaintiff who 
suffered from “moderate asthma,” noting that the 
plaintiff “is likely to prevail on their contention 
that their asthma is a disability, at least during 
the COVID-19 pandemic.”12 Thus, if other courts 
follow this line of thinking, employees who may 
have been considered “disabled” under the ADA 
at the height of the pandemic may no longer be 
considered disabled as the status of the pandemic 
improves.
 
Another potential issue is whether an employee can 
be considered disabled based on the fact that an 
employee had COVID-19 and may therefore suffer 
long-term or future impairments/effects. Although 
not a case involving COVID, in EEOC v. STME, 
LLC,13 the Eleventh Circuit stated that the possibility 
that an employee might, in the future, contract the 
Ebola virus was not enough to show an impairment 
under the ADA because “even construing the statute 
broadly, the terms of the ADA protect persons who 
experience discrimination because of a current, 
past, or perceived disability – not because of a 
potential future disability that a healthy person may 
experience later.”14 

II. Reasonable Accommodation

Once a disability has been established, the next 
question is whether the employee can perform 
the essential functions of the job with or without 
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a reasonable accommodation. Pursuant to 
the WFEA, a reasonable accommodation “is 
any change in the work environment or in the 
way things are customarily done that enables 
an individual with a disability to enjoy equal 
employment opportunities.”15 “The employer has 
an obligation to engage in an ‘interactive process’ 
aimed at determining the precise job-related 
limitations imposed by a disability and how those 
limitations could be overcome with a reasonable 
accommodation.”16 “[T]he failure to engage in an 
interactive process does not, on its own, constitute 
a violation of the law.”17

There is no requirement, however, to provide a 
reasonable accommodation when the disability is 
only perceived. “That is because, where it is not 
established that there was a disability, or limitations, 
or performance difficulties stemming from such 
limitations, any such analysis would be entirely 
artificial and speculative.”18 

The ADA describes potential reasonable 
accommodations to include (1) making the 
current workplace “readily accessible to and 
usable by individuals with disabilities;” (2) “job 
restructuring;” (3) modified work hours; (4) 
“reassignment to a vacant position;” (5) purchase 
or modification of equipment; (6) “modification of 
examinations, training materials or policies;” (7) 
providing readers or interpreters; and (8) “other 
similar accommodations for individuals with 
disabilities.”19 

Under the ADA, remote work may qualify as a 
reasonable accommodation in some, but not all 
circumstances since many jobs cannot successfully 
be performed from home. This, however, must 
always involve a fact-specific analysis of present 
circumstances. In a 1995 decision addressing remote 
work as a potential reasonable accommodation, the 
Seventh Circuit confirmed that an “employer is 
not required to allow disabled workers to work at 
home, where their productivity inevitably would 
be greatly reduced.”20 In Vande Zande v. State of 
Wisconsin Department of Administration,21 the court 
acknowledged that many jobs cannot be performed 

from home, particularly where supervision and/or 
collaboration are required:

Most jobs in organizations public 
or private involve team work under 
supervision rather than solitary 
unsupervised work, and team work 
under supervision generally cannot 
be performed at home without a 
substantial reduction in the quality 
of the employee’s performance.22

The Seventh Circuit noted that “[t]his will no 
doubt change as communications technology 
advances.”23 Twenty-four years later, the Seventh 
Circuit repeated this acknowledgement when it 
held that “[t]echnological development and the 
expansion of telecommuting . . . since Vande Zande 
likely mean that such an accommodation is not 
quite as extraordinary as it was then. That inquiry 
is context-specific; a work-from-home arrangement 
might be reasonable for a software engineer but 
not for a construction worker.”24 Thus, even with 
advances in technology, courts have acknowledged 
that some jobs simply “often require face-to-face 
collaboration.”25 Accordingly, each situation must 
be evaluated on an individual basis. “Litigants 
(and courts) in ADA cases would do well to assess 
what’s reasonable under the statute under current 
technological capabilities, not what was possible 
years ago.”26 

Although COVID-19 was certainly a new and 
unknown condition, the EEOC, throughout the 
pandemic, has confirmed that basic ADA principles 
concerning the interactive review process apply to 
the accommodation process during the pandemic 
and post-pandemic. On May 28, 2021, the EEOC 
reaffirmed application of the basic principles in 
its “What You Should Know About COVID-19 
and the ADA, the Rehabilitation Act, and 
Other EEO Laws,”27 and specifically answered 
questions regarding remote work as a reasonable 
accommodation. According to the EEOC, remote 
work may, but does not necessarily, qualify as a 
reasonable accommodation under the ADA:
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D.9. Are the circumstances of 
the pandemic relevant to whether 
a requested accommodation can 
be denied because it poses an 
undue hardship? (4/17/20)

Yes. An employer does not have 
to provide a particular reasonable 
accommodation if it poses an “undue 
hardship,” which means “significant 
difficulty or expense.” As described 
in the two questions that follow, in 
some instances, an accommodation 
that would not have posed an undue 
hardship prior to the pandemic may 
pose one now.

D.15. Assume that an employer 
grants telework to employees 
for the purpose of slowing or 
stopping the spread of COVID-19. 
When an employer reopens the 
workplace and recalls employees 
to the worksite, does the 
employer automatically have to 
grant telework as a reasonable 
accommodation to every employee 
with a disability who requests 
to continue this arrangement 
as an ADA/Rehabilitation Act 
accommodation? (9/8/20; adapted 
from 3/27/20 Webinar Question 21)

No. Any time an employee requests 
a reasonable accommodation, the 
employer is entitled to understand 
the disability-related limitation that 
necessitates an accommodation. 
If there is no disability-related 
limitation that requires teleworking, 
then the employer does not 
have to provide telework as an 
accommodation. Or, if there is a 
disability-related limitation but the 
employer can effectively address the 
need with another form of reasonable 
accommodation at the workplace, 

then the employer can choose that 
alternative to telework.

To the extent that an employer is 
permitting telework to employees 
because of COVID-19 and is 
choosing to excuse an employee 
from performing one or more 
essential functions, then a request—
after the workplace reopens—to 
continue telework as a reasonable 
accommodation does not have to 
be granted if it requires continuing 
to excuse the employee from 
performing an essential function. 
The ADA never requires an employer 
to eliminate an essential function as 
an accommodation for an individual 
with a disability.

The fact that an employer 
temporarily excused performance 
of one or more essential functions 
when it closed the workplace and 
enabled employees to telework for 
the purpose of protecting their safety 
from COVID-19, or otherwise chose 
to permit telework, does not mean 
that the employer permanently 
changed a job’s essential functions, 
that telework is always a feasible 
accommodation, or that it does not 
pose an undue hardship. These are 
fact-specific determinations. The 
employer has no obligation under 
the ADA to refrain from restoring 
all of an employee’s essential duties 
at such time as it chooses to restore 
the prior work arrangement, and 
then evaluating any requests for 
continued or new accommodations 
under the usual ADA rules.

D.16. Assume that prior to the 
emergence of the COVID-19 
pandemic, an employee with a 
disability had requested telework 
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as a reasonable accommodation. 
The employee had shown a 
disability-related need for this 
accommodation, but the employer 
denied it because of concerns 
that the employee would not be 
able to perform the essential 
functions remotely. In the past, 
the employee therefore continued 
to come to the workplace. 
However, after the COVID-19 
crisis has subsided and temporary 
telework ends, the employee 
renews her request for telework 
as a reasonable accommodation. 
Can the employer again refuse 
the request? (9/8/20; adapted from 
3/27/20 Webinar Question 22)

Assuming all requirements for such 
a reasonable accommodation are 
satisfied, the temporary telework 
experience could be relevant to 
considering the renewed request. In 
this situation, for example, the period 
of providing telework because of 
the COVID-19 pandemic could 
serve as a trial period that showed 
whether or not this employee with 
a disability could satisfactorily 
perform all essential functions while 
working remotely, and the employer 
should consider any new requests 
in light of this information. As with 
all accommodation requests, the 
employee and the employer should 
engage in a flexible, cooperative 
interactive process going forward if 
this issue does arise.28

Even if an employee is allowed to work from 
home, the employer can still hold the employee 
to legitimate employment and performance 
expectations, including punctuality and attendance. 
In Taylor-Novotny v. Health Alliance Medical 
Plans, Inc.,29 the employer allowed employees 
to work at home pursuant to an internal “Work 

at Home” policy. However, the court stated that 
allowing employees to work from home, in and 
of itself, “hardly establishes that punctuality and 
regular attendance are not essential functions of [a] 
position.”30 In that case, the internal policy expressly 
required employees to follow an agreed-upon work 
schedule, to be accessible during that schedule, 
to attend required meetings either by telephone 
or in person, and employees were evaluated on 
“Attendance and Punctuality.”31 Plaintiff submitted 
a note from her physician stating that she suffered 
from “very poor energy and stamina” and suggested 
a “flexible work schedule that would allow her to 
work efficiently when she is doing well but then 
allow rest periods when she is having a bad day.”32 
The court confirmed that the ADA provides that 
“consideration shall be given to the employer’s 
judgment as to what functions of a job are essential.”33 
The employer considered it essential that employees 
be accessible at regular times to supervisors, staff, 
and customers, “regardless whether an employee 
was working from the [employer’s] office or from 
home.”34 Accordingly, the court held that, based on 
the evidence in the record, it “cannot conclude that 
[plaintiff] could satisfy the essential function of 
regular attendance and, therefore, is not a qualified 
individual with a disability entitled to protection 
under the ADA.”35 Furthermore, the court noted 
that even if plaintiff was a “qualified individual 
with a disability” under the ADA, she would still 
be required to establish that she was meeting her 
employer’s legitimate expectations.36 

Moreover, if the business operation or demands 
change, an existing accommodation of remote work 
may no longer be considered reasonable under 
present circumstances if the essential job functions 
change. The court addressed this issue in Bilinsky v. 
American Airlines, Inc.37 In Bilinsky, the employer 
accommodated the plaintiff’s disability for years 
by allowing her to work from home. However, 
after a merger, the employer determined that the 
merger “fundamentally changed the position’s 
nature and that consistent, physical presence on 
site became an essential function of the position” 
such that remote arrangements were insufficient 
to meet business demands.38 Thus, in that case, 
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remote work was reasonable at one time, but duties 
of the position changed such that physical presence 
became an essential function of the job. Under this 
analysis, a remote work accommodation which was 
reasonable during the pandemic may no longer be 
considered reasonable, particularly if the employer 
excused or changed essential job functions during 
the pandemic. The EEOC has stated that “the fact 
that an employer temporarily excused performance 
of one or more essential functions” because of 
COVID-19 does not mean that the employer has 
permanently changed a job’s essential functions.39 

III. Undue Hardship 

The final consideration is whether an undue 
hardship can be established such that the 
employer is not required to provide the reasonable 
accommodation, which could include allowing an 
employee to telework from home. According to the 
ADA, a “hardship” is defined as action “requiring 
significant difficulty or expense, when considered 
in light of the [following] factors:”

1. The “nature and cost” of the needed 
accommodation; 

2. The “overall financial resources of 
the facility or facilities involved 
in the provision of the reasonable 
accommodation; the number of 
persons employed at such facility; 
the effect on expenses and resources, 
or the impact otherwise of such 
accommodation upon the operation of 
the facility;”

3. The “overall financial resources of 
the covered entity; the overall size of 
the business of a covered entity with 
respect to the number of its employees; 
the number, type, and location of its 
facilities;” and 

4. The “type of operation or operations 
of the covered entity, including 
the composition, structure, and 
functions of the workforce of such 
entity; the geographic separateness, 
administrative, or fiscal relationship 

of the facility or facilities in question 
to the covered entity.”40

Similarly, the WFEA mandates that “if an 
accommodation is reasonable and can be provided 
by the employer without creating a hardship for 
its business, the Wisconsin Fair Employment Act 
contemplates that it do so.”41 

IV. Conclusion

In conclusion, the ADA and WFEA provide 
continuity to the disability accommodation 
evaluation. As the pandemic, and the cases of 
Silver, Vande Zande, Taylor-Novotny and Bilinksy, 
have shown us, there always needs to be a fact-
specific interactive evaluation that is based on 
present circumstances. What may appear to be an 
extraordinary request today may be commonplace 
24 years from now.42 
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The History of Mandatory Vaccinations in the 
United States and the Ongoing Debate Concerning 
the COVID-19 Vaccination for Employers
by:  Maria del Pizzo Sanders, von Briesen & Roper, S.C.

The Spanish flu pandemic of 1918, the deadliest 
in history, infected an estimated 500 million 
people worldwide—about one-third of the planet’s 
population—and killed an estimated 20 million 
to 50 million victims, including some 675,000 
Americans.1 At the time, there were no effective 
drugs or vaccines to treat this flu strain. “Citizens 
were ordered to wear masks, schools, theaters and 
businesses were shuttered and bodies piled up in 
makeshift morgues before the virus ended.”2

Fast forward 103 years and the world is once again 
recovering from a global pandemic caused by the 
COVID-19 virus. As of June 3, 2021, there have been 
172,395,932 cases of the coronavirus and 3,705,381 
deaths worldwide.3 The crucial difference between 
the two pandemics is the widespread availability 
of a vaccine. At the present time, the United States 
Food and Drug Administration has authorized 
three COVID-19 vaccines for emergency use. 
The vaccines are: (1) Pfizer BioNTech COVID-19 
Vaccine; (2) Moderna COVID-19 Vaccine; and (3) 
Janssen COVID-19 Vaccine (Johnson & Johnson). 
4 While these vaccines have not yet been approved 
by the FDA, each one has received an emergency 
use authorization (EUA), which permits them to be 
distributed in the United States.5

While the vaccine has become readily available to 
those in the United States who choose to receive 
it, there has been much speculation and debate as 
to whether the administration of the vaccine can 
be considered mandatory and, if so, whether it 
should be. Even before the 1918 pandemic, both 
the state and federal government have been called 
upon to interpret and implement requirements 

related to mandatory vaccination policies. The first 
state law mandating vaccination was enacted in 
Massachusetts in 1809 and, in 1855, Massachusetts 
became the first state to enact a school vaccination 
requirement to prevent the spread of smallpox in 
schools.6 The constitutional basis of vaccination 
requirements rests in the police power of the state.

In 1905, the Supreme Court issued its decision in 
Jacobson v. Massachusetts7, upholding the right 
of states to compel vaccination. In Jacobsen, the 
Court held a health regulation requiring smallpox 
vaccination was a reasonable exercise of the state’s 
police power that did not violate the liberty rights of 
individuals under the Fourteenth Amendment to the 
U.S. Constitution. The police power is the authority 
reserved to the states by the Constitution and 
embraces “such reasonable regulations established 
directly by legislative enactment as will protect the 
public health and the public safety.”8

In Jacobson, the Commonwealth of Massachusetts 
enacted a statute that authorized local boards of 
health to require vaccinations. Jacobson challenged 
his conviction for refusal to be vaccinated against 
smallpox as required by regulations of the local 
Board of Health. While acknowledging the 
potential for vaccines to cause adverse events and 
the inability to determine whether a person can be 
safely vaccinated, the Court specifically rejected the 
idea of an exemption based on personal choice. To 
do otherwise “would practically strip the legislative 
department of its function to care for the public 
health and the public safety when endangered by 
epidemics of disease” 9 The Court also noted the 
tension between personal freedom and public health 
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inherent in liberty: “The liberty secured by the 
Constitution of the United States to every person 
within its jurisdiction does not import an absolute 
right in each person to be, at all times and in all 
circumstances, wholly freed from restraint. There 
are manifold restraints to which every person is 
necessarily subject for the common good. On any 
other basis organized society could not exist with 
safety to its members.”10

Seventeen years later in 1922, the Supreme Court 
again addressed the constitutionality of vaccination 
requirements in Zucht v. King.11 In Zucht, the Court 
denied a due process Fourteenth Amendment 
challenge to the constitutionality of city ordinances 
that excluded children from school attendance 
for failure to present a certificate of vaccination 
holding that “these ordinances confer not arbitrary 
power, but only that broad discretion required for 
the protection of the public health.”12

By the 1980-81 school year, all 50 states had laws 
covering students first entering school.13 As of the 
1998-99 school year, all states but four (Louisiana, 
Michigan, South Carolina, and West Virginia) had 
requirements covering all grades from kindergarten 
through 12th grade.14

Despite such laws, people continue to assert 
their personal rights in response to mandatory 
vaccinations. For example, in response to a more 
recent measles epidemic in Maricopa County, 
Arizona, the Arizona Court of Appeals rejected an 
argument that an individual’s right to education 
overrides the state’s need to protect against the 
spread of infectious diseases. In Maricopa County 
Health Department v. Harmon15, the court upheld 
an injunction issued by the Maricopa County 
Health Department excluding a group of children 
from Franklin Elementary School during the 1985-
86 school year until March 18, 1986 unless they 
provided proof of immunization against measles.16 
Under the facts of the case, the court upheld the 
County Health Department’s efforts to take action 
to combat the disease by excluding unvaccinated 
children from the school when there is “a reasonably 
perceived, but unconfirmed, risk for the spread 

of measles.”17Although the court considered the 
student’s right to an education under Arizona’s 
constitution, the court upheld the use of the state’s 
police power to ensure the public health of its 
citizens. The Maricopa County Court specifically 
noted that nothing in Jacobson required a state to 
prove the existence of epidemic conditions in order 
to compel certain vaccinations for the public health 
of its citizens.18

While case law exists upholding the 
constitutionality of mandatory vaccinations, 
the question currently under debate is whether 
states and/or private employers should require its 
citizens and/or employees to get one of the three 
available COVID-19 vaccinations as a condition 
of employment. Many reasons have been relied 
upon to justify a mandatory vaccination policy by 
certain employers. Those reasons include exposure 
to a vulnerable client population, protecting other 
employees, and removing the need for quarantining 
during a possible exposure. The concept of 
mandatory vaccinations by employers in certain 
sectors of employment is certainly not new. Private 
employers, especially those in sectors whose 
employees are at greater risk of contracting vaccine-
preventable illness or who work with populations 
that are especially vulnerable if they do get ill (i.e. 
hospital employees, health care workers, employees 
of long-term care facilities and/or nursing homes) 
can and have implemented mandatory vaccine 
policies if there is a “reasonable basis” for it.19 
Such laws, which vary widely, generally contain 
opt-out provisions where a vaccine is medically 
contraindicated or if the vaccine is against the 
individual’s religious or philosophical beliefs.20

Of course, any mandatory vaccination requirement 
imposed by employers must comply with federal 
and state employment laws, including but 
not necessarily limited to the Americans with 
Disabilities Act (ADA) (e.g. an employee with a 
disability may ask for an accommodation not to 
comply with the mandatory vaccination policy) and 
Title VII of the Civil Rights Act (e.g. if an employee 
is able to establish a sincerely-held religious belief 
that would prohibit an employee from taking the 
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vaccine and can explain what belief such a policy 
violates, tan employer may be required to grant an 
accommodation unless doing so creates an undue 
hardship).

In an effort to assist employers with the decision 
whether to mandate employees to obtain one of the 
COVID-19 vaccines as a condition of employment 
and, if so, how, the EEOC recently provided 
long-awaited guidance explaining how federal 
employment laws apply to vaccination policies, 
vaccination incentive programs, and confidential 
employee documentation relating to such policies 
and programs. Specifically, on May 28, 2021, the 
EEOC published updated and expanded technical 
assistance related to the COVID-19 pandemic, 
addressing questions arising under federal 
employment laws, and also posted a new resource 
for job applicants and employees, explaining how 
federal employment discrimination laws protect 
workers during a pandemic.21

First, regarding antidiscrimination and reasonable 
accommodation issues, the EEOC clarified that 
federal employment laws do not prevent an 
employer from requiring all employees physically 
entering the workplace to be vaccinated for 
COVID-19, so long as employers comply with the 
reasonable accommodation provisions of the ADA 
and Title VII of the Civil Rights Act.22 For instance, 
if employers decide to implement a mandatory 
COVID-19 vaccination policy, they must comply 
with the “reasonable accommodation” provisions 
of the ADA, Title VII, and other employment 
considerations for those employees who are unable 
to receive the vaccine due to a disability or a 
sincerely-held religious belief.

Moreover, because some individuals or 
demographic groups may face greater challenges 
to receiving a COVID-19 vaccination, some 
employees may be more negatively impacted 
by a vaccination requirement than others. Due to 
these concerns, employers may be required to 
respond to allegations that a facially-neutral, non-
discriminatory vaccination requirement constitutes 
a disparate impact on a protected group, such as 

minorities.23 The guidance also notes it would 
be unlawful for employers to apply a mandatory 
COVID-19 vaccination policy to employees in 
a manner that treats employees differently based 
on disability, race, color, religion, sex (including 
pregnancy, sexual orientation, and gender identity), 
national origin, age, or genetic information, 
unless there is a legitimate non-discriminatory 
reason.24 Furthermore, pursuant to Title VII, an 
employer must ensure that pregnant employees 
are not discriminated against compared to other 
employees similarly situated.25 For instance, a 
pregnant employee may be entitled to some type 
of job modification, changes to work schedule or 
assignments, and/or long or short term leave to the 
extent any such modifications are offered to other 
employees.

On the issue of incentive programs, the EEOC 
clarified that federal employment laws do not 
prevent or limit employers from offering bonuses or 
other incentives to employees in order to encourage 
them to voluntarily get the vaccine from a third party 
not acting on the employer’s behalf.26 Moreover, 
the guidance clarified that those employers offering 
bonuses or incentives to their employees to get the 
vaccine and who provide their own on-site agents 
to administer the vaccine to their employees may 
do so as long as the bonus and/or incentive is not 
“coercive.”27 However, the guidance fails to define 
or provide examples of what could be considered 
coercive.

On the issue of employer rights to information 
versus the employee’s right to keep such information 
confidential, the EEOC clarified that an employer 
can request employees to provide confirmation of 
their COVID-19 vaccination status.28 However, if 
the employer chooses to do so, such information 
should be considered confidential pursuant to 
the ADA and kept separate from the employee’s 
personnel files. Additionally, the EEOC noted that 
employers may provide employees and their family 
members with information that educates them about 
COVID-19 vaccines and raises awareness about the 
benefits of the vaccine, and also highlights federal 
government resources available to those individuals 
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seeking more information about how to get the 
COVID-19 vaccine.29

It must be remembered that, as specifically noted 
by the EEOC, the guidance applies only to federal 
employment laws, and therefore employers must 
consider whether other applicable state or local laws 
place additional restrictions on any such policy.30 
Also, the updated guidance does not address how 
any mandatory COVID-19 vaccination policy 
would apply to remote workers.

While the EEOC addressed vital legal considerations 
on whether and how employers can require their 
employees to be vaccinated, employers continue 
to struggle with addressing the question of whether 
they should implement a mandatory vaccination 
policy and, if so, whether they should offer some 
form of incentive to their employees to get the 
vaccine. If they do decide to make the vaccine 
mandatory, in addition to complying with all of 
the above requirements, employers must consider 
whether any such policy and its implementation will 
qualify the employee for workers’ compensation 
benefits should the employee experience adverse 
reactions that require medical care and/or time off 
from work.

If a Wisconsin employer decides to mandate 
the vaccine for its employees, and an employee 
develops a reaction that requires medical care 
and time off work, it will likely be considered 
a compensable injury and the employee would 
be entitled to worker’s compensation benefits. 
However, if the vaccine is entirely voluntary 
and uncompensated, it is more likely than not 
that it would not be considered a compensable 
injury. That is because, under Wisconsin worker’s 
compensation law, an employee does not qualify for 
benefits if an injury is the result of uncompensated 
and voluntary participation in workplace wellness 
programs. Specifically, pursuant to Wis. Stat. 
102.03(1)(c)(3), an employee is not performing 
services growing out of and incidental to 
employment while engaging in a program, event 
or activity designed to improve the physical well-
being of the employee, whether or not the program, 

event or activity is located on the employer 
premises, if participation in the program, event 
or activity is voluntary and the employee receives 
no compensation for participation. Therefore, if 
receipt of the COVID-19 vaccine remains entirely 
voluntary and uncompensated, any injury resulting 
therefore would likely be excluded from coverage 
under the Act.31

If the employer does not mandate employees to get 
the vaccine, but offers it to its employees through 
an on-site clinic, any resulting injury will most 
likely be compensable because it is highly likely 
that the employee would be compensated for their 
participation in such an on-site clinic, as most 
employers would not require employees to discount 
their time if they participate in any such clinic.32 
Again, to avoid liability, the employer should 
be clear that participation by any employee in an 
on-site vaccination program is voluntary and not 
required, and that the employee is not compensated 
in any way while receiving the vaccine.33

While the advantages to employers for mandating 
vaccines for its employees may include getting 
employees safely back into the workplace quicker, 
provide peace of mind to both employers and 
employees alike that have been reluctant to return 
to work because of the fear of exposure (which 
may increase work morale and productivity), and 
reduce the chances of exposure to its customers, 
the disadvantages may actually outweigh the 
advantages. That is because such mandatory 
vaccination policies may lead to more employee 
complaints and allegations of discrimination for 
those not on board with any such policy and feel 
they are being forced to get a vaccine they would 
not otherwise choose to get.34 It may also result 
in higher cost of medical care if the employee 
suffers some type of allergic reaction and requires 
medical care and time off for which they seek 
workers’ compensation benefits, and may result 
in a decreased workforce if certain employees 
faced with a mandatory vaccination policy decide 
to voluntarily terminate their employment and 
seek alternate employment that does not require 
mandatory vaccinations.



 
 

 
EXPERT WITNESSES 

 

 
5972 Executive Drive – Suite 200  

Madison, WI  53719 
 

Areas of Expertise 
 

• Motor Vehicle Accident Reconstruction 
• Truck Accidents Reconstruction 
• Heavy Truck ECM Imaging 
• Vehicle Airbag Sensing Systems 
• CDR - Crash Data Retrieval 
• Vehicle Defect Analysis 
• Mechanical Defect Analysis 
• Low Speed Impact Analysis 
• Seat Belt Restraint Analysis 
• Product Liability  
• Slip/Trip and Fall Analysis 
• Farm and Industry Accidents 
• Computer Simulations 
• Environmental Analysis 
• Electrical Systems 
• Structural Failure Analysis 
• Construction Analysis 
• Highway/Street Design Analysis 
• Drone Mapping 
• FARO 3D Scanning  

 
608-442-7321 – Telephone 

office@skogen.com 
www.skogen.com 

 
Over 100 Years of Combined Experience 

 
Dennis D. Skogen, MSME, PE – Jeffery J. Peterson, MSME, PE 

Robert J. Wozniak, MSME, PE – Christopher J. Damm, PhD   
Paul T. Erdtmann, MSME, BSEE, PE  

 Jeffrey J. Koch, PE - Andrew C. Knutson, PE, SE, MS 
 Zachery R. Bingen, BSME, EIT 

Mary E. Stoflet, AS - James W. Torpy, BS 
 
 



43

Author Biography:

Maria del Pizzo Sanders is a shareholder in the 
Labor and Employment Section at von Briesen 
& Roper, S.C. She focuses her practice on 
labor and employment, employment litigation, 
discrimination, non-compete agreements, employee 
handbooks, civil rights, severance agreements 
and unemployment benefits. She was selected by 
her peers for inclusion in The Best Lawyers in 
America© in the field Insurance Law (2018-2021). 
She is a member of the American Bar Association, 
the State Bar of Wisconsin, and the Association for 
Women Lawyers. She is a member and serves as a 
Wisconsin Firm Liaison for The Harmonie Group. 
Maria is a member of the Board of Directors of The 
Women’s Center in Waukesha, which serves women, 
children, and men impacted by domestic abuse, 
sexual violence, child abuse, and trafficking. 

References

1 https://www.history.com/topics/world-war-i/1918-flu-
pandemic.

2 Id.
3 https://www.worldometers.info/coronavirus.
4 https://www.fda.gov/consumers/consumer-updates/learn-

more-about-covid-19-vaccines-fda.
5 Id.
6 Malone, Kevin and Alan Hinman, Vaccination Mandates: 

Chapter 13 – the Public Health Imperative and Individual 
Rights, 2nd edition. Oxford; New York: Oxford University 
Press, 2007.

7 Jacobson v. Massachusetts, 197 U.S. 11 (1905).
8 Id. at 25.
9 Id. at 37. 
10 Id. at 26.

11 Zucht v. King. 260 U.S. 174 (1922).
12 Id. at 177.
13 Vaccination Mandates, supra note 6. 
14 Id.
15 Maricopa County Health Dep’t v. Harmon, 156 Ariz. 161, 

750 P.2d 1364 (1987).
16 Id.
17 Id. at 166. 
18 Id.
19 Swendiman, Kathleen, Mandatory Vaccinations: Precedent 

and Current Laws (March 2011).
20 Id. 
21 EEOC, “What You Should Know About COVID-19 and the 

ADA, the Rehabilitation Act, and Other EEO Laws” (last 
updated May 28, 2021). For more on this issue, see Mary 
E. Nelson and Agatha K. Raynor, “The Status of Remote 
Work as a Reasonable Accommodation in Wisconsin After 
the COVID-19 Pandemic,” supra.

22 “What You Should Know About COVID-19 and the ADA, 
the Rehabilitation Act, and Other EEO Laws,” supra note 
21.

23 Id.
24 Id.
25 Id. 
26 Id.
27 Id.
28 Id. 
29 Id.
30 Id.
31 Judson Ballentine and Susan Larson, “Q&A – WORKERS’ 

COMPENSATION, LIABILITY FOR COVID-19 
VACCINE REACTIONS – WISCONSIN” (2021).

32 Id.
33 Id.
34 At the time of publication, 45.58% of Wisconsin residents 

are fully vaccinated; 10.5% of the U.S. population have 
been fully vaccinated, and approximately 19.9% of the 
U.S. population have received at least one shot. https://
www.beckershospitalreview.com/public-health/states-
ranked-by-percentage-of-population-vaccinated.



When it comes to litigation or insurance matters,  

CTLGroup has the technical support you need for cases 

that range from functional failures to catastrophic  

structural collapses. Our company is comprised of highly 

skilled engineers, architects and scientists who are experts 

in their fields including matters related to faulty design,  

professional standards of care, construction delays and  

defects, structural and materials failures, water leakage, 

and natural disasters. 

To learn more, please call 847-965-7500  
or visit CTLGroup.com

FOR COMPLEX CLAIMS
AND INSURANCE CASES

THE ENGINERRING 
EXPERTS YOU NEED

CONTACT 
RICHARD KACZKOWSKI
RKACZKOWSKI@CTLGROUP.COM
847.972.3346 

CORPORATE OFFICE
5400 OLD ORCHARD RD.
SKOKIE, ILLINOIS 60077

ctlgroup.com  | 847.965.7500

Expert witness testimony 

Field investigations 

Mediation & arbitration support 

Failure simulations & modeling 

Code & specification compliance assessments 

Failure analysis & resolution 

Document review 

Claim & schedule review 

Mock-ups & animations 

Laboratory analysis

SE
R

V
IC

E
S 



45

Imagine a scenario 
where an employer 
lawfully terminates 
an employee of three 
months for blatant and 
repeated violations 
of the company’s 
attendance policy. 
The disgruntled (now 
former) employee 

discusses the circumstances surrounding his 
termination with a lawyer. Finding nothing unlawful 
about the termination, the lawyer asks the former 
employee about payroll practices, timekeeping, 
and bonuses at his old job. With some promising 
anecdotes, the lawyer then turns to the employee’s 
wage statements and uncovers what appears to 
be a technical violation of federal and state wage 
and hour laws. If the technical violation seemingly 
results from a common policy or practice, the former 
employee can then file a complaint on behalf of all 
affected current and former employees, alleging 
violations of federal and state wage and hour laws 
on a collective and class action basis.

When collective and class action claims are brought 
in the same lawsuit, the case is commonly referred 
to as a “hybrid” action. Hybrid actions allow 
employees to pool their claims for prosecution and 
oftentimes result in a larger individual recovery for 
the former employee (who receives a service award 
on top of wage damages) and a significant fee 
award (frequently 1/3 of the total recovery) for the 
employee’s lawyer. Consequently, hybrid actions 
are one of the most expensive lawsuits an employer 
can face. And, given the “gotcha” nature of many 

wage and hour laws, hybrid actions can come with 
little-to-no warning.

The number of new hybrid actions filed each 
year has steadily been on the rise, however, last 
year proved to be a bit of an anomaly. Although 
fewer hybrid actions were filed in 2020, a higher 
percentage of collective action claims achieved 
conditional certification and plaintiffs on the whole 
obtained larger recoveries. As the country emerges 
from the COVID-19 pandemic, there is reason to 
believe the number of hybrid actions will continue 
to increase and remain a source of significant 
financial exposure to employers of all sizes. By all 
accounts, hybrid actions are here to stay, making 
a basic comprehension of the procedural and 
substantive anatomy of hybrid actions necessary to 
help employers limit exposure and mitigate risk.

I. When Federal and State Wage and Hour 
Law Claims Collide

Eligible employees are afforded wage and hour 
protections under both federal and state law. The 
Fair Labor Standards Act of 1938 (FLSA), a federal 
labor law, establishes minimum wage, overtime 
pay, child labor, and record-keeping requirements 
affecting full- and part-time employees in the private 
sector and in federal, state, and local, governments.1 
State and local laws can vary by jurisdiction but often 
add another layer of complexity when they provide 
different or additional protections to employees 
that extend beyond the FLSA. Employers must 
be cognizant of these variations because they are 
required to comply with the laws providing the 
greatest protection to employees.

The Rise of Hybrid Actions: How 
a Lawful Termination Can Morph 
into a Multi-Million Dollar Liability
by: Josh Johanningmeier and Maggie Cook, Godfrey & 
Kahn, S.C.
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Despite the potential variation between federal and 
state requirements, the factual underpinnings of 
alleged wage and hour violations are often the same. 
This common fact pattern allows plaintiffs to assert, 
on a representative basis, both federal and state law 
claims in a single hybrid action. Plaintiff’s lawyers 
are apt to contend that hybrid actions are superior 
for efficiency’s sake. Not surprisingly, defendants 
and their counsel often hold a differing view—
that hybrid actions simply serve to leverage larger 
settlements for a limited number of employees and 
a substantial fee award for their counsel.

Regardless of perspective, hybrid actions do allow 
for the simultaneous pursuit of federal and state 
law wage and hour claims in the same action. But 
the differing legal and procedural requirements 
of collective and class actions adds a level of 
complexity that can be confusing even for lawyers.

II. Collective and Class Actions are Subject 
to Distinct Legal and Procedural 
Requirements

The procedure for bringing a FLSA collective 
action is governed by 29 U.S.C. § 216(b), whereas 
the procedure for bringing a class action is 
governed by Rule 23 of the Federal Rules of Civil 
Procedure. A plaintiff must independently satisfy 
the legal and procedural requirements of both 
frameworks to successfully pursue a hybrid action 
on a representative basis.

The most significant difference between a class and 
collective action is the certification process and, 
more specifically, how individuals become bound 
by the outcome of the lawsuit. The FLSA requires 
individuals to affirmatively “opt-in” to a collective 
action by signing and filing a written consent to 
join with the presiding court. Conversely, Rule 23 
class actions are subject to an “opt-out” procedure, 
where unwilling plaintiffs must provide written 
confirmation of their desire to not be included in 
the lawsuit. These decision points—whether to 
opt-in to a collective action or opt-out of a class 
action—arise at different times in a hybrid action 
and are dependent on the court granting conditional 

certification in a FLSA collective action and 
certification in a Rule 23 class action.

The majority of district courts evaluate the 
viability of a collective action using a two-step 
certification process. To implement the FLSA opt-
in procedure, the named plaintiff must first move 
for conditional certification, which requires the 
plaintiff to demonstrate a “reasonable basis” for 
the court to conclude he or she is similarly situated 
to the other potential opt-in plaintiffs.2 The burden 
is low because the plaintiff need only make “a 
modest factual showing” through declarations, 
deposition testimony, or other documents, that 
there is some “factual nexus between the plaintiff 
and the proposed class or a common policy that 
affects all the collective members.”3 Although the 
“modest factual showing” standard is lenient, it 
is not a “mere formality,” because once the class 
is conditionally certified, notice is sent to other 
potential collective members, advising them of the 
lawsuit and providing them the opportunity to “opt-
in” and become a party plaintiff. 4 Upon receiving 
notice of a collective action, an individual can either 
“opt-in” to be a member of the FLSA collective, or 
do nothing, in which case the individual will not be 
bound by any judicial determination affecting the 
collective.

Because conditional certification is granted without 
examining the actual merits of the collective action 
allegations, district courts have established a second 
step in the certification process, which provides the 
employer the opportunity to move to decertify the 
collective action and force the court to determine 
whether the plaintiffs who have opted in are, in fact, 
similarly situated.5 In this phase, the court assesses 
whether continuing as a collective action provides 
efficient resolution in one proceeding of common 
issues of law and fact.6 The downside for employers 
is that this second stage follows discovery, which is 
time-consuming and expensive. The upside is that 
a successful motion for decertification sounds the 
death knell for the collective action by prohibiting 
the plaintiff from pursuing FLSA wage and hour 
claims on a representative basis. Employers are 
more likely to defeat a collective action at the 
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decertification stage when discovery reveals that 
individualized issues predominate.

In comparison, Rule 23 class actions have a one-
step certification process typically occurring after 
extensive discovery is completed. Class certification 
requires a judicial finding that (1) the putative class 
is “so numerous that joinder of all members is 
impracticable,” (2) the class claims share common 
questions of law or fact, (3) “the claims or defenses 
of the representative parties are typical of the claims 
of defenses of the class,” and (4) “the representative 
parties will fairly and adequately protect the 
interests of the class” members.7 If each of these 
four elements are satisfied, certification will be 
granted so long as the putative class also meets one 
of the requirements of Rule 23(b). In hybrid actions, 
this is usually the predominance and superiority 
prong, which requires the court to find that common 
questions of law and fact “predominate over any 
questions affecting only individual members, and 
that a class action is superior to other available 
methods for fairly and efficiently adjudicating 
the controversy.”8 If, and only if, certification is 
granted, putative class members receive notice of 
the lawsuit and the opportunity to “opt-out” of the 
class action. Under the Rule 23 framework, putative 
class members are automatically included in the 
lawsuit with respect to the state law wage and hour 
claims. Upon receiving notice of the class action, 
an individual can do nothing and stay in the case 
or affirmatively opt-out and not be bound by the 
ultimate resolution of the state law claims.

Although hybrid actions combine the procedural 
framework for collective and class actions in 
one lawsuit, the Seventh Circuit recently issued 
a decision suggesting that the availability of 
the collective action mechanism may, in certain 
instances, preclude class certification.9 In Anderson 
v. Weinert Enterprises, Inc., a seasonal employee of 
a roofing company brought a hybrid action against 
his employer alleging violations of the FLSA and 
Wisconsin labor laws. His collective action failed 
to garner sufficient support, with only three other 
employees (only one of which was timely) filing 
the “opt-in” consent to join forms with the court.10 

He amended his complaint to convert the FLSA 
collective action into an individual claim (which 
later settled) and put his energy into his Wisconsin 
law class action claim.11 The Eastern District of 
Wisconsin denied his motion for class certification 
on numerosity grounds, finding that the joinder 
of 37 employees in a single lawsuit would not be 
impracticable.12 On appeal, the Seventh Circuit 
found no abuse of discretion and affirmed the 
district court’s denial of class certification. While 
this ruling does not obliterate hybrid actions, it 
arguably opens the door for courts to deny class 
certification when a collective action is available.

III. Common Allegations in Hybrid Actions

Most hybrid actions involve misclassification 
or compensable time claims because the FLSA 
requires employers to pay non-exempt employees 
at least the minimum wage for all hours worked 
and overtime pay for all hours worked over 40 in 
a workweek. Worker misclassification claims focus 
on whether an employee is exempt from overtime 
wages or improperly classified as an independent 
contractor or volunteer. Common compensable 
time claims include allegations of unpaid wages, 
improper regular rate calculations, time-shaving, 
off-the-clock work, tip credit violations, and expense 
under-reimbursement. Regardless of the specific 
claims at issue, the following exemplars show how 
hybrid actions can turn low-dollar individual claims 
into substantial employer liability.

Scenario 1: Making a Mountain 
Out of a Molehill. A brewery 
employs over 400 non-exempt 
hourly employees over three shifts 
and uses a time clock to track hours 
worked. The company follows 
the 7-minute rule, rounding its 
employees’ clock in-and-out times 
to the nearest quarter hour. Although 
this practice follows Department of 
Labor guidance, the company gets 
hit with a hybrid action initiated by 
a former employee who worked for 
the company for just four months, 
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alleging time-shaving claims under 
the FLSA and Wisconsin law. The 
company’s 7-minute rounding rule 
is neutral on its face, but the former 
employee alleges that the practice 
almost always inures to the benefit 
of the employer and does not fully 
compensate employees for actual 
time worked. As an individual 
claim, the former employee’s 
recovery would be de minimis, but 
aggregated across 400 employees 
over a 3-year statute of limitations 
with a liquidated damages multiplier, 
the employer’s potential liability 
skyrockets. 

Scenario 2: No Good Deed Goes 
Unpunished. A national retailer 
employs thousands of in-store 
customer service representatives, 
many of whom become hesitant 
to work during a global pandemic. 
To incentivize attendance, the 
retailer decides to pay employees 
an additional dollar per hour for all 
hours worked during the height of the 
pandemic. Many of these employees 
work overtime but the additional 
dollar per hour is not included in 
their regular rate calculation. As a 
result, employees are being shorted 
pennies on the dollar for all overtime 
hours worked. What can amount to 
pennies on one paycheck, however, 
can easily turn into big money on a 
class and collective basis. Employers 
often get tripped up by not including 
non-discretionary bonuses in their 
regular rate calculations for purposes 
of determining overtime pay.

Scenario 3: This Car Pays for 
Itself. A restaurant employs drivers 
to deliver food and beverage orders 
to customers within a defined 
geographic area. The drivers are 

non-exempt hourly employees 
and must use their own vehicles to 
make deliveries. In exchange, the 
restaurant reimburses the drivers 32 
cents-per-mile as tracked by GPS on 
a restaurant-owned mapping device. 
A disgruntled delivery driver files a 
class and collective action against 
the restaurant claiming that the 32 
cents-per-mile reimbursement fails 
to reasonably approximate drivers’ 
vehicle expenses—expenses he has 
not tracked.  The representative 
plaintiff seeks reimbursement at 
the IRS standard business mileage 
rate, contending that anything less 
amounts to an unlawful kickback 
from the drivers’ wages. Even 
though the restaurant engaged a 
leading workforce management 
company to calculate a reasonable 
approximation of each drivers’ per-
mile vehicle expenses, taking into 
account the make, model, and year of 
each driver’s vehicle, the restaurant 
ends up negotiating a settlement 
because the cost of defending the 
action will equal, if not surpass, the 
class’s likely recovery.

These three scenarios, and countless others like 
them, make it easy to see the motivation for 
plaintiffs’ lawyers to identify potential hybrid 
actions and to understand why they are here to stay.

IV. Hybrid Actions in a Post-COVID World

As if COVID-19 did not present enough 
unprecedented challenges to employers over the 
last year and a half, the emergence of employees 
from furloughs and remote work environments is 
all but certain to spawn a spike in hybrid actions. 
This is to be expected given the seemingly 
overnight closure of the country and transition to 
telework environments in industries that never 
contemplated the possibility. Remote work 
environments naturally give rise to additional “off-
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the-clock” claims by nonexempt employees. Most 
employers with a predominantly onsite workforce 
pre-pandemic lacked the necessary infrastructure 
to track compensable time when employees began 
working from home. In addition, the act of setting 
up a remote work environment naturally lends itself 
to an increase in expense reimbursement claims. 

The anticipated rise in hybrid actions will extend 
beyond the remote work environment, too. 
Throughout the pandemic, non-exempt essential 
healthcare employees were required to work 
extended shifts, potentially subjecting employers to 
additional unpaid overtime and off-the-clock claims. 
Likewise, employers in the retail and restaurant 
industries are susceptible to compensable time 
claims relating to time spent by employees waiting 
in line for temperature checks or misclassification 
claims by managers performing increased non-
exempt work as a cost-saving measure to control 
payroll expenses. But even a return to some sense of 
normalcy will likely be met with additional hybrid 
actions challenging everything from employer 
decisions about who to bring back from furlough to 
facemask policies and vaccine mandates.

V. Should I Stay (and Litigate) or Should I 
Go (and Settle)?

Hybrid actions can range from small nuisance-
value claims to “bet-the-company” litigation. This 
wide variance in potential liability underscores 
the importance of conducting an early evaluation 
of claims, including a thorough review of the 
employer’s overall payroll structure to determine 
whether there are other potential problems that 
could affect the value of the case and overall risk 
assessment. Early assessment of the employer’s 
potential liability in concert with its overall risk 
tolerance will steer the hybrid action toward putting 
up a defense or settlement.

When a case is headed toward settlement, 
consideration should be given to whether settlement 
on an individual basis is a possibility. Defense 
counsel should be sure to explore and obtain 
representations from plaintiff’s counsel that they do 

not represent or know of any other potential class or 
collective members who could step in the place of 
the settling plaintiff. On the other hand, if settling 
on an individual basis is not feasible or there is 
uncertainty over employee interest in a hybrid 
action, defense counsel should discuss negotiating 
a “blow up” provision in the settlement agreement 
that allows the defendant the option of backing 
out of the deal or “blowing it up” if a negotiated 
percentage or number of class members opt out of 
the settlement.

For risk adverse employers, class action waivers in 
arbitration agreements may be a viable option for 
keeping hybrid actions at bay. Though preventing 
hybrid actions altogether may seem desirable, the 
potential disadvantages are exposed when multiple 
employees simultaneously pursue individual 
claims in separate arbitrations. When this happens, 
employers end up facing a series of identical 
arbitration claims and, despite fee-splitting 
agreements, also end up funding most, if not all, 
of the administrative and arbitrator fees associated 
with each action. An employer who receives 100 
individual arbitration demands can end up paying 
$265,000 in filing and case management fees even 
if the claims are completely without merit.

VI. Conclusion

If you take nothing else from this article, remember 
this: It is a mistake to be dismissive of apparently 
small dollar claims based on a single named 
plaintiff’s tenure and individual experience at the 
defendant company. That plaintiff is the proverbial 
camel’s nose, sniffing and peeking into the tent. 
Triage the claims pled—and look for claims that are 
not pled and may be found along the way—to make 
an early evaluation for your client and set strategy 
accordingly.
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For the past several years, the Wisconsin Equal 
Rights Division (“ERD”) has investigated around 
3,000 employment discrimination complaints 
per year,1 while the U.S. Equal Employment 
Opportunity Commission (“EEOC”) has done the 
same for the roughly 1,000 charges (EEOC jargon 
for “complaints”) filed annually by Wisconsin 
employees.2 In either case, the complainant need 
only establish probable cause – a low standard that 
requires more than mere “suspicion” but less than 
a “preponderance of the evidence.”3 And yet, after 
investigation, roughly 75% of ERD complaints4 
and EEOC charges5 cannot meet this low bar 
and, consequently, are dismissed at the initial 
determination stage.6

The point here is neither to dissuade aggrieved 
employees from pursuing legitimate claims nor to 
reassure intolerant employers. Rather, the intended 
takeaway is that, whether it involves a trivial 
slight against “an irritable, chip-on-the-shoulder 
employee,”7 a terrorizing sequence of “persistent, 
crazy, hostile behavior” that a male employee 
directs toward a female colleague “of average 
steadfastness” without consequence,8 or anywhere 
in between, the long odds of success9 have not 
depressed employment discrimination claims. 
What’s more, since all complaints are automatically 
cross-filed with both the ERD and EEOC, a simple 
dispute can easily turn into an expensive and 
years-long ordeal, as the Aldrich odyssey clearly 
illustrates.10

Accordingly, the objective of this article is simply 
to provide an overview of the requirements and 

range of actions arising under the Wisconsin Fair 
Employment Act (“WFEA”)11 and the three (3) 
central statutes within the federal regime12 – Title 
VII of the Civil Rights Act (“Title VII”),13 the Age 
Discrimination in Employment Act (“ADEA”),14 
and the Americans with Disabilities Act (“ADA”)15 
– and offer a few simple measures that can be taken 
to avoid the pitfalls that these statutes can present.

I. The Legal Framework of Employment 
Discrimination

In many ways, the WFEA is analogous to its 
federal counterparts. Title VII, the ADEA, and the 
WFEA extend their protection from employment 
discrimination to the same classes of people; Title 
VII protects everyone from discrimination based 
on their “race, color, religion, sex,16 or national 
origin,”17 the ADEA protects all “individuals who 
are at least 40 years of age,”18 and the WFEA 
covers all the aforementioned classes.19 And despite 
sharing very little else in common, both the WFEA 
and ADA extend various protections to individuals 
with a disability.

The most consequential difference between the 
two regimes lies in their remedial provisions. The 
WFEA does not create a private right of action 
in circuit court and the available remedies are 
generally limited to back pay, attorney’s fees, and 
orders of reinstatement where appropriate.20 By 
contrast, each of the federal provisions confer a 
private right of action to recover compensatory and 
punitive damages, as well as “any other equitable 
relief as the court deems appropriate.”21
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Nevertheless, under all the statutes, intentional 
discrimination22 encompasses three types of 
claims: disparate treatment, retaliation, and 
harassment.23 While the same causes of action are 
cognizable under the ADA, its additional eligibility 
requirements, duties, and causes of action require a 
separate discussion.

II. Disparate Treatment and Retaliation 
Claims

Broadly speaking, all disparate treatment 
and retaliation claims arising under any 
antidiscrimination statute have the same basic 
elements. Disparate treatment claims require the 
plaintiff to prove (1) membership in a statutorily 
protected class (e.g., over 40 years of age for ADEA 
coverage); (2) an adverse action taken against his 
or her employment; and (3) a causal connection 
between the two.24 Similarly, retaliation claims 
require the plaintiff to prove (1) engagement in a 
statutorily protected activity, meaning (a) good faith 
opposition to perceived workplace discrimination25 
or (b) participation in any investigation or 
proceeding related to such conduct;26 (2) subjection 
to an adverse employment action; and (3) a causal 
link between the protected activity and the adverse 
action.27 

In most disparate treatment and retaliation claims, 
the sole question that matters is whether the 
plaintiff would have kept his or her job if he or she 
had a different protected status (or none at all), and 
everything else had remained the same.28 For Title 
VII retaliation and all ADEA claims, “the traditional 
standard of ‘but-for’ causation” applies.29 For Title 
VII disparate treatment and WFEA claims, the more 
relaxed “mixed motive” or “motivating factor” 
causation standard applies.30 Proving causation, 
however, is a much more complicated question. For 
present purposes, suffice it to say that the standards 
laid out in Ortiz and its progeny31 provide the 
blueprint under both state and federal law.32

III. Harassment and Hostile Work 
Environment Claims

Wis. Stat. § 111.36(1)(b) notwithstanding,33 
harassment claims originate from the “terms, 
conditions, or privileges of employment” component 
of the protections common to all antidiscrimination 
statutes.34 Two types of discriminatory harassment 
are actionable at both the state and federal levels. 
The first and most obvious type is quid pro quo 
sexual harassment in which a supervisor conditions 
employment or tangible benefits on submission to 
their harasser’s sexual advances.35 

The second, more common form of actionable 
harassment is “hostile work environment” 
discrimination. A hostile work environment is 
one that is “so ‘permeated with discriminatory 
intimidation, ridicule, and insult that is sufficiently 
severe or pervasive to alter the conditions of the 
victim’s employment.’”36 The plaintiff must prove 
that (1) he or she was subjected to unwelcome 
harassment; (2) he or she was being harassed because 
of a protected characteristic; (3) the harassment 
was sufficiently severe or pervasive from both a 
subjective (i.e., the plaintiff’s perspective) and an 
objective (i.e., a reasonable person’s perspective) 
point of view to create a hostile work environment; 
and (4) there is a basis for employer liability.37 If 
a supervisor participated in the harassment, then 
the employer is strictly liable; otherwise, the 
fourth element requires proof that the employer 
was negligent in discovering or remedying the 
harassment by a coworker or a third party.38

Notably, the plaintiff need not prove an “adverse 
action” in the traditional sense; instead, the act 
of subjecting an employee to a hostile work 
environment is considered an adverse action unto 
itself.39 Thus, the focus is on whether the harassment 
was so “sufficiently severe or pervasive” as to create 
a workplace so heavily polluted with discrimination 
that the terms and conditions of employment are 
altered.40 The case law on this point is legion,41 but 
suffice it to say that although conditions need not 
become “hellish,” 42 the underlying “conduct must 
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be extreme to amount to a change in the terms and 
conditions of employment.”43

IV. The ADA’s “Qualified Individual” Inquiry 
and Duty to Accommodate

Unlike Title VII and the ADEA, the ADA and its 
WFEA counterpart have surface-level similarity but 
cannot accurately be characterized as each other’s 
analog. Since employers face far greater exposure 
under federal law, this section will focus solely on 
the ADA instead of trying to catalog all the ways it 
differs from the WFEA.44

As previously noted, disparate treatment, retaliation, 
and harassment are all cognizable claims under the 
ADA and require proof of the same basic elements as 
the other statutes,45 including “but-for” causation.46 
However, two features distinguish the ADA from 
the other statutes. First, the ADA does not extend 
protection to all individuals with a disability; 
instead, the ADA prohibits discrimination “against 
a qualified individual on the basis of disability.”47 
Second, the ADA recognizes a separate cause of 
action for failure to accommodate that is entirely 
distinct from a disparate treatment claim.48

Determining whether someone is a “qualified 
individual” entails a two-step inquiry.49 The first step 
asks whether the plaintiff is “qualified on paper” in 
that he or she satisfies the prerequisites for the job 
he or she holds or desires by virtue of his or her 
experience, education, and the like. If so, then the 
second step asks whether the plaintiff is “otherwise 
qualified,” meaning he or she can perform all the 
essential functions of his or her job either with or 
without reasonable accommodation.50

The duty to accommodate is triggered when a paper-
qualified employee informs his or her employer 
about a disability and requests an accommodation.51 
At that point, the employer has two options: 
(1) provide reasonable accommodation without 
further inquiry or (2) fulfill the duty to engage the 
employee in an “interactive process,” which is 
simply a flexible, informal dialogue geared toward 
identifying a reasonable accommodation. If the 
employer initiates the interactive process, then both 

sides are obliged to cooperate in a good faith effort 
to find an effective solution.52

In either case, an unaccommodated “qualified 
individual” may bring a cause of action for 
“failure to accommodate.” The elements of a 
“failure to accommodate” claim are logical and 
straightforward: (1) statutory protection (i.e., 
“qualified individual” status); (2) the employer’s 
awareness of the disability; and (3) failure to 
reasonably accommodate the known disability. 
No adverse action is necessary, since the decisive 
inquiry is simply whether the plaintiff can identify 
a facially reasonable accommodation that was not 
offered to him or her and, if so, whether the employer 
can demonstrate that providing the accommodation 
would cause undue hardship to the business.53

The interrelated concepts of “reasonable 
accommodation” and “essential functions” are at 
the core of both the “qualified individual” inquiry 
and a “failure to accommodate” claim. Broadly 
speaking, reasonable accommodation includes 
any adjustments to the physical workspace or 
nonessential duties of the job that will enable 
an otherwise qualified employee to perform all 
essential functions of the job.54 “Essential functions” 
simply refers to the “fundamental” duties of the job, 
as opposed to those which are “marginal.” Courts 
generally defer to the employer’s judgment as to 
what functions are “essential,” and their opinion 
is presumed correct unless the plaintiff produces 
evidence to the contrary.55

Putting these interlocking concepts together, the 
duty to accommodate requires the employer to take 
whatever reasonable steps are necessary to either 
enable the employee to work his or her current job 
in reasonable comfort,56 or to reassign the employee 
to an existing but vacant position for which they are 
otherwise qualified.57 The employee is not entitled 
to a perfect solution, their ideal accommodation, or 
even the one they request or prefer; their entitlement 
is to whatever reasonable solution the employer 
selects, so long as it effectively accommodates 
the disability.58 If the employee’s disability-related 
limitations do not affect his or her ability to perform 
an essential function, then the ADA does not require 
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an accommodation.59 While removing some of 
the job’s nonessential functions may be required, 
reassigning or otherwise modifying the job’s 
essential functions is unreasonable as a matter of 
law,60 as are any accommodations which impose an 
undue burden on the employer from a cost-benefit 
perspective.61

V. Suggested Practices for Avoiding but 
Preparing for Litigation

The prevailing theme of most antidiscrimination 
case law is that the best way to avoid litigation 
is to maintain open lines of communication. 
Disciplining an employee without providing 
any clear explanation creates fertile ground for 
resentment and, ultimately, litigation. Conversely, 
an open dialogue allows employees to air their 
grievances to a responsive supervisor and enables 
the employer to communicate its expectations so 
that everyone is on the same page.

The obvious problem is that no workplace can be 
sunshine and rainbows all the time, and even the 
most benevolent employer can and should expect at 
least some conflict to inevitably arise. With that in 
mind, here are a few suggested ways that employers 
can maintain a reasonably harmonious environment 
while simultaneously protecting themselves if and 
when an employee relationship goes south.

VI. Update and Distribute the Employee 
Handbook

Stating the obvious, the best way to communicate 
the company’s general policies and expectations is 
through the employee handbook. However, having 
a handbook does not do anyone any good if it has 
not been updated or distributed since the 1980s, 
or if you have no idea which employees have 
actually received it – both of which are remarkably 
common, particularly among smaller businesses. 
Accordingly, before addressing any substantive 
policies, here are a few quick fixes for some basic 
but surprisingly pervasive deficiencies:

Update the handbook at reasonable intervals. In 
terms of legal obligations, this is a no-brainer and, 
since sea changes in the law are rare, this need only 
occur every few years. If company resources do not 
permit engaging counsel to make these revisions, 
then open sources such as the ABA’s quarterly 
newsletter can be useful tools for keeping up with 
the times. Other policies in the handbook should also 
be addressed on an as-needed basis when unique 
or persistent issues emerge. For example, a lax 
attendance policy should be revised if employees 
routinely show up 10 minutes late.

Distribute all revised versions to employees. 
Consider this scenario: a 20-year employee who 
only received a handbook at the time of hire files 
a complaint after being terminated for violating the 
current personal conduct policy. Even assuming 
the fossilized version can be located, it is entirely 
possible that its policy is quite different than the 
current version. This may not be a dispositive issue, 
but wouldn’t it make the employer’s life easier if 
the fired employee had actual knowledge of the 
policy that led to his or her termination?

Keep handbook receipts. This ties into the other two 
suggestions. Handbooks commonly include a form 
for the employee to sign, date, and return to their 
supervisor. This form acknowledges not only their 
receipt of the handbook, but also their agreement 
to review and abide by its terms and to consult a 
supervisor if they do not understand any policy. 
If the employee later asserts they were fired for 
some manufactured policy violation, then a signed 
handbook receipt at least means he or she cannot 
challenge the policy’s existence or claim ignorance 
of the same.

VII. Establish a Comprehensive but Flexible 
Code of Conduct

Whether part of the handbook or kept as a separate 
policy, having all prohibited conduct organized in 
a single location rather than scattered throughout 
multiple policies can short-circuit any argument that 
the employer scoured the handbook in search of a 
pretext for the adverse action. More fundamentally, 
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workplace rule violations are legitimate bases for 
employee discipline up to and including termination, 
and federal law does not recognize an exception for 
bad conduct that is a byproduct of a disability.62 

Relatedly, a progressive discipline policy, meaning 
one that escalates the consequences at each “step,” 
should certainly include a statement that preserves 
the employer’s discretion to deviate upward or 
downward based on the severity of the offense. 
After all, as the Seventh Circuit has repeated in 
more than 100 published opinions, the court does 
not sit as a super-personnel department that second-
guesses an employer’s facially legitimate policies or 
determines which employment infractions deserve 
greater punishment,63 and claims which are solely 
based on the employee’s belief that he or she was 
punished too severely typically fall on deaf ears.64 
However, it is just as important (and intuitive) that 
all rules are enforced (or not enforced) evenly and 
that similar punishment is meted out for similar 
offenses. Consistent application and enforcement 
of the rules can preempt these common lines of 
attack in disparate treatment claim.65

VIII. Take Advantage of the Interactive Process

All businesses have (or should have) a policy 
containing boilerplate language that generally 
notifies employees of the ADA’s accommodation 
requirements. Clearly directing requests to a 
supervisor or human resources is useful, but 
having a strict reporting protocol likely exceeds 
the employee’s minimal initial burden to “tell his 
employer” of the disability and corresponding need 
for accommodation.66

Once a qualified individual requests accommodation, 
engaging in the interactive process is a low-risk, 
high-reward proposition. If the employee can show 
that an effective reasonable accommodation was 
possible but never offered by the employer, then 
liability turns on which party was responsible for the 
breakdown of the interactive process. Obviously, 
this does not bode well for the employer who refuses 
to take part in any interactive process. By contrast, 
taking an active, good-faith role in the interactive 

process shields the employer from liability if the 
employee refuses to participate, withholds essential 
information, or otherwise obstructs or delays the 
process.67

Along the same lines, if an employee’s request 
seems specious on its face, the interactive process 
allows the employer to confirm its legitimacy 
without exposing itself to liability. For example, 
the employer can request medical evidence from 
the employee and even consult with their treating 
physician to determine necessary accommodations, 
and if the employee refuses to provide that evidence, 
then the request may be denied without fear of ADA 
liability.68

IX. Make Sure Employees Have Multiple 
Avenues for Reporting Harassment and 
Discrimination.

Like the accommodation policy, the substance of 
these policies is typically boilerplate and there is 
no need to reinvent the wheel. However, the policy 
should establish a clear reporting process, including 
multiple points of contact for situations in which the 
alleged harasser is a supervisor. Ideally, this type of 
policy protects both the employee and employer by 
fixing the problem on the front end and avoiding 
potential liability on the back end.69

a. Investigate All Facially Plausible 
Allegations

It seems obvious that reports of serious incidents 
should be internally investigated, since an 
employer’s liability for harassment claims often 
hinges on their failure to act.70 Bearing in mind 
that an actionably hostile environment can arise 
from severe or pervasive harassment, however, 
less severe but facially plausible complaints should 
also be investigated to the extent warranted by the 
allegation. There is little drawback in doing so, 
particularly since courts generally avoid assessing 
the quality or manner of an internal investigation.71 
Moreover, failure to investigate can be considered 
an adverse employment action if it leads to 
demonstrable harm or retaliation.72 Better to err on 
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the side of thoroughness than to dismiss a complaint 
out of hand.

b. Carefully Document Significant 
Employee Interactions

Keeping comprehensive records does more than 
simply protect against the inevitable fading of 
memories due to the passage of time, though that 
is certainly good reason for doing so. In the run of 
cases, discrimination claims are about intent, and it 
is not uncommon for claims to come down to which 
of two competing interpretations of a one-on-one 
interaction seems more credible. While there is no 
perfect solution, keeping contemporaneous notes 
of employee interactions which are contentious or 
related to discrimination can at least help vitiate 
claims of “shifting explanations” or after-the-fact 
justification for the adverse action.73 Sending a 
brief post-meeting summary email to the employee, 
including a simple request for the person to respond 
with any clarifications or misstatements, can also 
prove useful.

However, all written materials should be drafted 
with the expectation that they will be used as 
evidence at some point. Detailed descriptions of 
conduct and demeanor are useful, so long as it does 
not devolve into any editorializing that could be 
interpreted as vindictive. 

Ideally, these memos should make their way into 
the personnel file of each party to the dispute. This 
is particularly true in ERD cases, since the ALJ 
is not bound by common law or statutory rules of 
evidence.74 If the decisionmaker is no longer with 
the company and is unable (or unwilling) to testify 
at a hearing, then those contemporaneous notes can 
be authenticated by their successor if they are kept 
in the employee’s personnel file.

c. Keep Up-to-Date Job Descriptions for 
Every Position

Tedious as it may seem, a written job description 
listing a clear set of essential functions for each 
position could pay dividends. The ADA specifically 

mandates that an employer’s written job description 
“shall be considered evidence of the essential 
functions of the job,” provided it was prepared 
“before advertising or interviewing applicants for 
the job.”75

X. Conclusion

It should go without saying that this article only 
scratches the surface of employment discrimination 
law. Like any other practice area, each of the 
applicable statutes has its own peculiarities, fact-
specific exceptions, and wide variations that exist 
between the WFEA and federal law – not to mention 
the “rat’s nest of surplus ‘tests’” for causation that 
were recently eradicated from federal litigation yet 
live on in state cases. Whatever their substantive 
differences, all discrimination claims have at least 
one thing in common: regardless of their statutory 
origin, the steady flow of complaints shows no signs 
of slowing down.
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I. Introduction

Wisconsin law provides 
several litigation 
perils for Wisconsin 
employers attempting 
to economically 
direct their business 
enterprises. While there 
are numerous examples 
of Wisconsin-specific 

claims that trip up businesses, this article addresses 
one particular statute that, if violated, can require 
an employer to pay up to one year’s wages to an 
employee terminated or not rehired following a work-
related injury: the unreasonable refusal to rehire 
penalty in Wis. Stat. § 102.35. Among Wisconsin’s 
penalty provisions often called “secondary claims,” 
this secondary claim is distinct from the portions of 
the Worker’s Compensation Act that compensate 
for physical or mental injuries incurred in the work 
place, and cannot be insured or paid by a worker’s 
compensation insurance carrier.1 This particular 
secondary claim presents a challenge for defense 
counsel unlike others due to the one-year damage 
cap, which necessitates economical, cost-effective 
handling of this claim from start to finish.

II. The Statute

When 1975 Senate Bill 2 was passed by the 
Wisconsin legislature, signed by Governor Patrick 
Lucey and published on December 28, 1975, the law 
made many changes to state law regarding worker’s 
compensation.2 Those changes included the creation 
of a specific, uninsured penalty claim against an 

employer. While this penalty statute has been 
amended slightly since, Wisconsin law provides 
that an employer may be obligated to pay up to one 
year’s wages to an employee who is terminated or 
not rehired following a work-related injury unless 
the employer has reasonable cause to do so. Wis. 
Stat. § 102.35(3) provides:

Any employer who without 
reasonable cause refuses to rehire 
an employee who is injured in 
the course of employment, when 
suitable employment is available 
within the employee’s physical 
and mental limitations, upon order 
of the department or the division, 
has exclusive liability to pay to 
the employee, in addition to other 
benefits, the wages lost during the 
period of such refusal, not exceeding 
one year’s wages. In determining the 
availability of suitable employment 
the continuance in business of the 
employer shall be considered and 
any written rules promulgated by the 
employer with respect to seniority 
or the provisions of any collective 
bargaining agreement with respect to 
seniority shall govern.3

Stated another way, an employer is obligated to 
rehire an employee following recovery from a work-
related injury if suitable work is available within 
the employee’s limitations unless the employer has 
“reasonable cause” not to rehire or to terminate. If 
the employer refuses to rehire or terminates when 
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suitable work is available and cannot establish 
reasonable cause for its decision, an unreasonable 
refusal to rehire (URR) application or claim seeking 
penalty may be filed with the Department of 
Workforce Development’s Worker’s Compensation 
Division.4 

Wis. Stat. §102.35(3) attempts to “prevent 
discrimination against employees who have 
previously sustained injuries and to see to it, if there 
are positions available and the injured employee can 
do the work, that the injured person goes back to 
work with his former employer,” in effect declaring 
a compensable injury an additional protected 
exception to the “at will” employment doctrine.5 
Consistent with the compensatory nature of the 
Worker’s Compensation Act6 as a whole, courts are 
required to liberally construe these provisions to 
fulfill their “beneficent purpose,”7 something defense 
counsel should be keenly aware of in all phases of 
URR litigation.

With that said, the Labor and Industry Review 
Commission8 and Wisconsin courts do not generally 
interfere with a Wisconsin employer’s ability to 
economically run its business and have sustained 
defenses in cases where, for example, the employer 
has established a basic economic necessity or well-
grounded, policy-based defense to support reasonable 
cause.

III. Applicant’s Burden of Proof 

Claims under Wis. Stat. § 102.35(3) are evaluated 
using a burden-shifting framework. To make a prima 
facie case, an employee must show that he or she was 
an “employee,” as defined by Wis. Stat. § 102.07 for 
an employer9 at the time of injury, who sustained a 
compensable injury in the course and scope of work, 
and was denied rehire after seeking reemployment.10 
Each of these elements is reviewed in more detail 
below.

a. Employee Status

For a private sector employer, an “employee” is 
defined by Wis. Stat. § 102.07(4)(a)11 to include 
every person in the service of another regardless of 

by whom the employee is paid provided the employer 
has actual or constructive knowledge; however, the 
statute expressly excludes domestic servants and 
certain other individuals.

“Domestic servant” has been reasonably defined 
by the Commission to exclude from worker’s 
compensation coverage “an individual who is hired 
to give primary care to an invalid,” “even though the 
primary care giver may assist in preparation and clean 
up for the invalid’s meals, because such activities 
would be incidental to the primary care duties.”12 
In past cases, the Commission has reviewed the 
underlying details relating to an alleged employment 
relationship. In Halvorsen v. Alexander, the applicant 
filed an application for worker’s compensation 
benefits after a physical alteration arose during a 
side project in which the applicant’s boss paid $500 
to him and several individuals to paint his personal 
boat outside of his normal duties working for the 
business:

[A] person does not become an 
“employee” for the purposes of Wis. 
Stat. §102.07(4) simply by performing 
some kind of compensated service for 
another. In order to be an “employee” 
as defined in Wis. Stat. § 102.07(4), a 
worker must perform services under 
a contract of hire, and in the course 
of a trade, business, profession, or 
occupation of the putative employer. 
A trade or business has been defined 
as an occupation or employment 
habitually engaged in for livelihood 
or gain. Applying that definition, 
neither Jeffrey Alexander nor 
Alexander & Alexander is engaged 
in a trade, business, occupation, or 
profession even tangentially related 
to painting boats.13

In recent years, Wisconsin courts have recognized 
that the party seeking to prove an employment 
relationship has the burden of proof.14 While the 
independent contractor test is set forth by statute, 
the Kress test still provides the primary vehicle for 
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determining whether the work performed establishes 
an employer-employee relationship by examining 
the level of control over the work by an employer.15 
Those sources should be consulted for more details on 
the employer-employee relationship and independent 
contractor issue in appropriate circumstances.

The Wisconsin Supreme Court has been clear that 
the worker’s compensation statute must be liberally 
construed in favor of including all services that can 
reasonably be said to come within its purview.16 As 
a result, if the facts tend to show even the most basic 
employer-employee relationship existed, counsel 
should turn to other portions of the burden-shifting 
approach discussed below.

b. Compensable Injury

In order to come within the protection of Wis. Stat. 
§ 102.35(3) and the larger Chapter 102 itself, the 
employee is obligated to prove there was in fact a 
compensable work-related injury that both arose out 
of employment and occurred while the employee 
was in the course of employment as required by Wis. 
Stat. § 102.03. Without a compensable work injury, 
the employer cannot be said to have refused rehire of 
an employee “injured in the course of employment.” 
Often, a worker’s compensation carrier will dispute 
this aspect of the primary claim on a medical 
basis through the use of an Independent Medical 
Examination (IME) or, less often, on a factual basis.

When the compensability of an injury is in dispute, 
the Office of Worker’s Compensation Hearings17 will 
typically schedule a hearing on the issue of primary 
compensation first to determine if the employee 
is eligible for worker’s compensation benefits, 
which often will include a determination whether a 
compensable work injury occurred. If the applicant 
is successful at the primary compensation hearing, 
and a work-related injury is shown, this element will 
be established for purposes of his or her URR claim; 
in such a case, defense strategies should be focused 
elsewhere.

However, when the applicant requests a penalty 
hearing on the Wis. Stat. § 102.35(3) application 
without a prior finding of the work-relatedness 
of the injury, the employer can logically take the 
position that the employee’s injury did not take 
place in the course of employment or was otherwise 
not compensable, assuming sufficient facts exist to 
support such a defense in order to defeat this claim. 

In this regard, a concession by a worker’s 
compensation carrier in a Limited Compromise 
Agreement to resolve a primary compensation claim 
does not bind the employer, unless the employer is a 
signatory to the Agreement and does not except itself 
from the concession. However, an employer would 
typically only be a party to a Full Compromise 
Agreement which would resolve both the primary 
claim and the secondary claim, bringing the entire 
claim to a resolution.

c. Denial of Rehire or Termination

For the final prima facie element, an employee 
must typically establish that he or she applied to be 
rehired.18 An employee can do so via informal means 
such as a telephone conversation.19 In situations 
where the employee is released to return to the same 
position without restrictions, the employee need 
only inform the employer of the physician’s release 
in order to express a sufficient interest in returning 
to work.20 By contrast, if an employee is terminated 
while on leave during a healing period and before 
permanent restrictions have been assigned, no formal 
reapplication is required nor is the employee required 
to show up once the healing period ends since doing 
so would be futile.21

However, if restrictions from the employee’s doctor 
preclude the employee from physically or mentally 
performing the job held at the time of injury, the 
employee must, at least, express to the employer the 
extent to which he or she is interested in working in 
a different capacity before a prima facie case can be 
established for an alleged failure to rehire into another 
position.22 The Court of Appeals recently resolved 
this tension between the conflicting obligations to 
initiate the rehire discussion by holding:
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The exception [to the obligation of 
the employee to provide notice to 
the employer only] applies under 
circumstances where the employee’s 
application to return to the prior 
position would be futile given 
that he or she was fired from that 
position, constituting his employer’s 
unreasonable refusal to rehire. But 
in instances in which the employer 
has a reasonable basis to terminate 
an employee who is not capable of 
returning to his or her former position, 
it is not overly burdensome to require 
the employee to intimate that he or 
she is interested in other positions in 
order to establish a prima facie case 
for the failure-to-rehire penalty under 
Wis. Stat. § 102.35(3).23

In light of Wisconsin’s labor shortage, even where 
an employee cannot work in his or her original 
position, an employer may wish to consider rehiring 
an employee into a different position in light of 
the employer’s prior investment in training and the 
employee’s experience.

IV. Employer’s Defenses

If an employee can sustain the prima facie burden, the 
burden then shifts to the employer to show one of a 
number of defenses including that suitable work was 
not available, the employee was medically prevented 
from performing the job-related duties of his or her 
position, that the employee never provided notice of 
his orher desire to return to work and that the basis 
for the employer’s refusal to rehire amounted to 
reasonable cause.24 

First, numerous Commission and court cases over the 
years have exposed a serious pitfall for Wisconsin 
employers where an employer terminates because 
of an employee’s violation of a no-fault attendance 
policy. However, where the facts reveal that one or 
more of the absences considered by the employer 
were related to or caused by the prior work-related 
injury,25 an employer’s contention that its uniformly-

applied attendance policy provides reasonable cause 
for termination will likely fail. An attendance-based 
termination of an employee who sustained a worker’s 
compensation injury prior to a recent return to work 
may present an area of risk for Wisconsin employers. 
In this regard, Wisconsin courts have been consistent 
that “the law applies even where a worker is fired 
only in part because of the work injury.”26 Perhaps 
some defense remains where the employee never 
informed the employer that the absences were 
due to the prior injury and/or never followed the 
employer’s policy in regard to reporting or providing 
medical documentation regarding such absences; 
however, this is merely a possibility that focuses on 
an employer’s intent that is not necessarily consistent 
with the statutory language.

Second, if no suitable work is available, the employer 
cannot be held liable, as explicitly laid out in the 
statute itself. Since information on available work 
is typically within the employer’s possession, the 
employer bears the burden to present this defense. 
Even suitable part-time positions must be offered 
to injured employees who have recovered from 
their injury and are again available for work.27 If 
no suitable work was available and a URR claim 
is filed nonetheless, this information should be 
collected, preserved and, if appropriate, shared with 
the applicant along with a request to withdraw the 
application. Absent dismissal, this information must 
be presented at hearing with supporting testimony by 
a company official knowledgeable of the positions not 
available at the time. Additional testimony regarding 
any business-related reasons for the lack of work 
may also be helpful. If no work was available, much 
less any suitable work, the employer has established 
the defense. 

Third, as an extension of the prior defense, if the 
employer can show that an employee was physically 
or mentally unable to perform the job held at the time 
of injury and that no other suitable work was available, 
the employer is not liable for the statutory penalty.28 
This defense, by contrast to the prior defense, 
focuses on the ability of the employee to perform the 
job-related duties of the specific position into which 
rehire is sought.29 To establish this defense, counsel 
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should review with the employer the applicable job 
description which provides, for example, lifting and 
other physical requirements of the position, and 
discuss its application to the employee’s position 
in light of the treating doctor’s limitation on the 
employee’s ability to work. At hearing, the employer 
must offer medical proof that the employee was 
physically or mentally unable to perform the job, 
which will typically come in the form of the treating 
doctor’s limitations upon the employee’s ability to 
perform work. In addition, a company official should 
testify regarding the employee’s job description and 
the employee’s job in general. As an example, while 
a firefighter need not necessarily lift and carry 200 
pounds every day, the ability to do so is essential for 
any fire department member even a fire inspector. 
To be clear, both the position’s physical and mental 
obligations and the medical evidence showing that 
the employee cannot meet those obligations are 
necessary to establish this defense under West Bend. 
With that said, helpful testimony can also be obtained 
through the cross-examination of the employee 
and submission of the doctor-issued restrictions 
submitted within the employee’s medical records in 
order to establish the underlying claim. As they say, 
the best defense is sometimes a good offense.

Fourth, in order to meet the reasonable cause burden, 
the employer must establish facts and circumstances 
to show its actions were “fair, just, or fit under 
the circumstances.”30 The question of whether 
an employer unreasonably refused to rehire an 
individual is a mixed question of fact and law.31 The 
question of whether the established facts give rise 
to reasonable cause requires an examination of the 
statute and its application to those facts.32 Generally, 
reasonable cause may be established by showing that 
the discharge was for a reason unrelated to the injury, 
such as misconduct, poor performance, an economic 
slowdown or an employer’s decision to eliminate 
an employee’s position.33 This defense, at its best, 
typically centers around an employer’s economic 
decision based upon business circumstances and 
economic need.34 The employers’ defenses in Ray 
Hutson and deBoer Transport are illustrative.

In Ray Hutson, after a five-month absence due to 
a work-related knee injury, the employee, Tooley, 
sought rehire to his parts salesperson position at 
his employer, Ray Hutson Chevrolet, but found the 
position was eliminated. During the employee’s 
leave, the employer found that it could operate the 
parts department with only four parts salespersons, 
instead of five (the firth being the employee), along 
with one unskilled assistant paid roughly 60% of 
the employee’s base. As a result, it eliminated the 
employee’s position, operated the parts department 
with four parts salespeople, and, upon his return, 
offered the employee a different position at a reduced 
salary. The employee rejected the offered position, 
opting to file a URR application instead. After the 
ALJ found a violation, the Commission affirmed 
finding that, among other things, “Hutson has failed 
to show that efficiency justified the reduction in sales 
positions...”35 The Court of Appeals, however, flatly 
rejected the Commission’s reasoning and held that:

A business decision to reduce 
costs can, by itself, establish the 
reasonableness of the decision. 
Reducing costs is a form of 
efficiency. Inefficient businesses risk 
their very survival and the jobs of all 
employees. Nothing in § 102.35(3), 
STATS., reflects a legislative intent 
that an employer must perpetuate an 
unnecessary expense by rehiring an 
injured employee to fill a position the 
employer eliminated to save costs. We 
conclude that if an employer shows 
that it refused to rehire an injured 
employee because the employee’s 
position has been eliminated to 
reduce costs and therefore to increase 
efficiency, the employer has shown 
reasonable cause under § 102.35(3).36

The Court of Appeals concluded that the employer 
had reasonable cause not to rehire the employee 
and reversed and remanded to the circuit court 
with instructions to vacate the Commission’s 
contrary order.37 Notably, it did so because LIRC 
did not identify Hutson’s impermissible motive 
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and the Commission’s inference that Hutson had 
a hidden motive (not reflected within the record) 
was unreasonable. Accordingly, counsel should be 
cognizant that even the best reasonable cause defense 
can get tripped up if management statements reflect 
questionable motives. 

In deBoer, the Supreme Court recognized the 
reasonable cause defense, again reversing the 
Commission. The employee, Swenson, a truck driver 
who drove exclusively night-time routes for his 
employer, DeBoer Transport, Inc., in order to care for 
his ailing father during the day and save on the care-
related expenses, sustained a conceded work injury 
to his left knee. After he was released, the employer 
insisted that he complete a safety-related “check-
ride” with another driver, essentially an extended 
skills assessment trip imposed on all employees 
upon return from any leave. The company’s 
requirement was in place for public safety reasons 
and no known exceptions had ever been made. After 
being advised that the check-ride trip could take 
anywhere from a few days to weeks, the employee 
requested modification of the requirement so that it 
could done locally; alternatively, he requested the 
company pay for a nurse to care for his father during 
his trip. The company declined both requests. Due to 
the employee’s refusal to complete the check-ride, he 
was terminated. 

After hearing, the ALJ held the employer did not have 
a reasonable cause for refusing to rehire Swenson. 
Likewise, LIRC and the circuit court both agreed, 
each focusing on the employer’s refusal to modify 
the check-ride requirement so the employee could 
complete it and care for his terminally-ill father. 

However, the Court of Appeals reversed, concluding 
that LIRC went too far when it held the employer 
acted unreasonably when it refused to adjust the 
“non-work, non-injury related issue in Swenson’s 
life.”38 Upholding this reversal and remanding the 
claim for dismissal, the Supreme Court held there 
was no evidence the employer failed to rehire the 
employee for any reason other than his refusal to 
comply with its check-ride safety policy.39 In this 
regard, the Supreme Court held that the statute does 

not require “employers [to] change their legitimate 
and universally applied business policies to meet the 
personal obligations of their employees.”40 Perhaps 
more significantly, however, the Supreme Court 
clarified that the Wisconsin Fair Employment Act’s 
disability-related “reasonable accommodation” 
obligation placed upon an employer, which was 
arguably implicated by the employee’s request 
to modify the check-ride requirement, had no 
application to the employee’s URR claim.41

V. Best Practices 

Assuming an economical settlement cannot be 
reached, the critical factor for defense counsel to 
keep in mind is that, in many cases, the business 
client is solely paying for the defense. This fact 
alone differentiates the claim from defense of a 
primary compensation claim, where the worker’s 
compensation carrier provides the defense. Rather, 
the worker’s compensation carrier is precluded 
by law from defending this penalty claim.42 Quite 
simply, it may change the economics of a settlement 
evaluation. 

However, with the increased prevalence of 
Employment Practice Liability Insurance (EPLI) 
among business clients, companies that tender 
URR claims are finding coverage through EPLI 
policies. Assuming tender and a favorable coverage 
determination, a solid tripartite relationship between 
the employer, the carrier and defense counsel should 
ensure an efficient and cost-effective defense toward 
a favorable settlement and, if that is not possible, an 
appeal-proof defense at hearing. 

Practically, as the liability for the claim is, at most, 
one year’s wages, the employee’s earnings in the 
year prior to the accident should be ascertained at the 
earliest possible moment. Further, even assuming 
the employee prevails, the amount at issue could 
be less than one year’s wages, as the recovery is 
temporal, not monetary.43 An employer can review 
their monthly unemployment insurance reports to 
determine the amount of benefits the employee has 
collected to date.
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It stands to reason that most companies, and their 
EPLI carrier partners, would rather settle a claim for 
some lesser percentage of the total recovery when it 
will cost more than that percentage to fully defend 
the matter. While it is hard to predict defense costs 
at the outset, counsel should gather information and 
prepare a solid budget to ensure the client and carrier 
are fully-informed going forward. Upon learning of 
the filing, counsel should implement litigation holds 
to secure all electronic and documentary evidence in 
the employer’s possession and, if warranted, provide 
an evidence preservation letter to the employee. 
Following service of the URR claim, the employer 
must prepare and file an Answer to the Complaint 
and Admission to Service with the OWCH.44 
At that point, counsel must examine all possible 
defenses and elect which defenses asserted in the 
answer provide the most economical and effective 
route toward achieving favorable settlement or, if 
necessary, a successful hearing. As several of the 
defenses outlined above can be found in the medical 
records, it is best to request medical authorizations 
from the applicant and obtain certified medical 
records directly from all treating medical providers.45 

More generally, as reasonable cause and other 
aspects of the employee’s prima facie claim depend 
upon them, the underlying facts and circumstances 
relating to the employee’s job, work history, injury, 
treatment, and work restrictions as well as the 
business background, as highlighted by interviews 
with senior management officials and others, must 
be ascertained to determine the relative strength of 
each defense. 

VI. Conclusion

URR claims present an unusual litigation risk in 
Wisconsin that, while limited in monetary exposure, 
may present traditional employment litigators with 
a challenge. For the statute’s “reasonable cause” to 
be established, more is required than that which is 
required to show a “legitimate business reason” 
under either Title VII or the WFEA. This requires 
a deeper dive into the facts and circumstances 
surrounding an employee’s return to work and/or 
the basis for the separation. By definition, this dive 

must be economically prudent in order to develop 
a cost-effective strategy to encourage a favorable 
settlement and, if not possible, to prevail at hearing 
with a record that can sustain appellate review.
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long-standing and universally applied policies in order to 
rehire injured workers who are physically unable to return 
to their regular position).   

42 Wis. Stat. § 102.31(1)(c); see also Wis. Stat. § 102.35(3) 
(“Any employer who without reasonable cause refuses to 
rehire an employee . . . has exclusive liability to pay the 
employee…”) (emphasis added).

43 See, e.g., Klay v. Unified Mgmt. Co LLC, Claim No. 2007-
022950 (LIRC Nov. 6, 2008). In Klay, the Commission 
held that the employer was not necessarily responsible 
for the entire annual wage amount the employee earned 
in the prior year, $35,152 at $676/week for the full-time 
receptionist position; rather, it was responsible only for 
the wages of the position which the employee should 
have been offered upon seeking rehire, the now-reduced, 
part-time receptionist position, that was not offered by the 
employer.

44 See supra note 15. The Answer should either admit, deny 
or otherwise provides support for the employee’s correct 
weekly wage for purposes of determining the one-year 
wage amount.

45 “An employee who reports an injury alleged to be work-
related or files an application for hearing waives any 
physician-patient, psychologist-patient, or chiropractor-
patient privilege with respect to any condition or complaint 
reasonably related to the condition for which the employee 
claims compensation.” Wis. Stat. § 102.13(2)(a). With 
that said, it is common to secure employee authorization 
in order to avoid the unnecessary privilege discussion 
with each individual provider that does not understand the 
statute.
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Caroline D. Baker v. Fleet Wholesale Supply Co, LLC, et al.
St. Croix County Case No. 18-CV-295

May 3-4, 2021

Facts: Plaintiff sued for injuries she sustained from a slip-and-fall at the Fleet Farm store in Hudson, 
Wisconsin.

Issues for Trial: Damages were stipulated to prior to trial. Liability was contested. 

At Trial: The jury found plaintiff causally negligent for her injuries and found no negligence on the part 
of Fleet Farm. 

Plaintiff’s Final Pre-Trial Demand: $200,000
Defendant’s Final Pre-Trial Offer: None
Verdict: $0

For more information, please contact Kevin J. Kennedy at kkennedy@borgelt.com.

News from Around the State: Trials and Verdicts
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