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It might sound cliché, but our claims people really 
do care and love making a difference every day.  
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staff—we are consistently named a best workplace 
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employer in insurance and financial services. Our 
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a positive claims experience*! Acuity also offers 
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Sponsored by Cross Jenks Mercer &  
Maffei, LLP and Bell, Moore & Richter, S.C.
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Coverage and Defense Counsel 
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vonbriesen.com

Milwaukee  •  Madison  •  Neenah  •  Waukesha  •  Green Bay  •  Eau Claire

At von Briesen, we’ve transformed the traditional law firm into a modern 
platform for legal innovation.

Combining our industry leading expertise with innovative technology, we 
take a collaborative and creative approach to problem-solving the most 
complex matters.

The result? Game-changing advantages for our clients.

To learn more about our law firm, please visit vonbriesen.com or contact 
Susan E. Lovern, President & CEO, at susan.lovern@vonbriesen.com.

.
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William Brookley received his Juris 
Doctor from Marquette University 
Law School with a certificate in 
Litigation Practice. He received 
his Bachelor of Arts degree from 
the University of Miami. Attorney 
Brookley’s practice is primarily 
comprised of insurance defense, 
commercial litigation, and real 
estate litigation. 

Michael Gibbons is the Director 
of Business Development for 
TransPerfect Legal Solutions.  
Michael has been with TransPerfect 
for 11 years and has advised both 
law firms and corporate legal 
departments on a range of topics 
related to electronic discovery 
(eDiscovery).  TransPerfect’s client 
list ranges from small companies all the way to 
Fortune 50 corporations.

Chester Isaacson began his 
career with the Corneille Law 
Group in Madison and currently 
practices as a litigation attorney 
with American Family Mutual 
Insurance Company.  Through his 
work as a civil defense attorney, 
Chester has had the opportunity to 
defend cases in nearly every county 
in the state of Wisconsin.

Mollie T. Kugler is a Shareholder 
at von Briesen & Roper, s.c., and 
practices in Milwaukee. Mollie 
represents and counsels insurance 
companies in third-party and first-
party insurance coverage matters 
across the country. A portion of 
Mollie’s practice is also dedicated 
to general liability litigation. 
Mollie received her B.A. degree from Georgetown 
University and her J.D. degree from Fordham 
University School of Law. She serves as a leader of 
the von Briesen women’s network and is active in the 

Defense Research Institute and National Association 
of Women Lawyers. Mollie is also on the Board of 
the Junior League of Milwaukee and involved in 
several Georgetown alumni groups.

Storm Larson practices primarily 
in the area of labor and employment 
law. Prior to joining Boardman 
Clark, Storm was an attorney with 
a local Madison law firm where he 
advised and represented clients in 
a variety of civil issues including 
general liability defense and labor 
and employment law. 

Prior to graduating law school and starting his 
practice, Storm served as a judicial intern for the 
Honorable William Conley as well as the Honorable 
Ann Walsh Bradley.

Laura Lyons is a Claims Attorney 
at SECURA Insurance. She was 
previously a Staff Attorney at 
Dean Health Plan, and prior to 
that, a partner at Bell, Moore and 
Richter, SC. She is also a Past 
President of WDC.

Megan McKenzie is a Senior Trial 
Staff Attorney with American 
Family Insurance Company. She 
has worked in the American Family 
litigation department for the past 
9 years in the Madison office, 
conducting all stages of litigation 
defense and trial work. Before 
that time, she worked for Habush, 
Habush & Rottier in Madison for a year and a half 
representing the plaintiffs in a large environmental 
mass tort case. Megan began her practice in San 
Diego for a small insurance defense firm, handling 
complex personal injury, products liability, medical 
malpractice, and construction defect cases as an 
associate attorney. 

Megan is licensed to practice in state court in 
California and Wisconsin, as well as the Southern 
District Court in California and Western District 

 Speaker Biographies
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Court in Wisconsin. She is an active member and 
serves on the Board of Directors and multiple 
committees of the Wisconsin Defense Counsel. 

Jackie Michalek is a Director of 
Project Managed in the eDiscovery 
division at TransPerfect. Regardless 
if the case is 1GB or 10TBs, she 
enjoys the challenge of identifying 
the best workflow for her clients 
throughout the EDRM process, 
whether it be through the use 
of analytics or custom scripts 
in the document review tool. Prior to joining 
TransPerfect in 2013, she worked in the litigation 
support department of a law firm in Chicago. She 
directly oversaw the electronic discovery for the firm’s 
construction litigation group and handled multiple 
trials, mediations and arbitrations for the group.

Kelsey A. Pelegrin is an associate 
at Bell, Moore & Richter, S.C. 
in Madison. She practices civil 
litigation, insurance defense, and 
insurance coverage litigation. 
She received her B.A. from the 
University of Wisconsin-Madison 
and received her J.D. from 
Marquette University Law School. 
Ms. Pelegrin is admitted to practice in Wisconsin 
state courts and before the U.S. District Courts for 
the Eastern and Western Districts of Wisconsin.

John P. Pinzl is a Shareholder 
at von Briesen & Roper, S.C., 
practicing at its Madison office. His 
practice emphasis is civil litigation 
with a focus on insurance defense 
and insurance coverage litigation.  
He received his B.S. degree from 
the University of Wisconsin-
Madison, and his J.D. degree from 
the University of Wisconsin Law School.  He is 
a member of the Dane County Bar Association, 
Wisconsin Defense Counsel, and the State Bar of 
Wisconsin.  He is admitted to practice before the U.S. 
District Courts for the Eastern and Western Districts 

of Wisconsin, and the U.S. Court of Appeals for the 
Seventh Circuit.

Charles Polk, III handles each case 
as if his own family member is 
directly involved. Though many 
of his clients are businesses and 
professionals, each case feels 
personal and relatable. Many cases 
require detailed reporting and 
risk assessment, and his clients 
appreciate the level of attention 
and dedication they receive. As a member of the 
firm’s Business Litigation Service Group, Charles 
handles civil rights and personal injury cases, Federal 
1983 claims, municipal matters, insurance exposure 
and data security issues. Outside the office, Charles 
volunteers at the Sojourner Family Peace Center, 
which serves victims of domestic violence and abuse. 
He aids survivors of domestic violence by providing 
pro bono representation, connecting them with legal 
aid, and by being a part of their support group that 
listens to their stories and fosters healing.

Patricia (Patti) Putney is a 
Shareholder at Bell, Moore & 
Richter, S.C. and has been with the 
firm since 2002. Patti is a graduate 
of Bryn Mawr College (1984) and 
Brooklyn Law School (1989). She 
moved to Wisconsin from New 
York in 1995 and is a proud Packer 
fan at this point – she even has a 
cheese hat. The majority of Patti’s practice involves 
the defense of civil litigation, including general 
liability defense, medical and professional malpractice 
defense, insurance coverage, and other related matters. 
She has tried numerous cases in courts throughout 
the state. She is also now mediating cases so give her 
a call! Patti was previously an associate at Peterson, 
Johnson & Murray, SC (Madison), Bower & Gardner 
(NYC) and Wilson, Elser, Moskowitz, Edelman & 
Dicker (NYC). Patti has served two 2-year terms on 
the Board of Governors for the State Bar, as well as 
held leadership positions on the Litigation Section, 
including Chair. She is currently the Chair of the 
Anti-Sexual Harassment Oversight Committee for 

 Speaker Biographies continued
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the State Bar. Patti has been voted as a “Superlawyer” 
every year since 2012 and has been on the “Top 25” list 
for Madison Lawyers and the “Top 50” for Women 
Lawyers in the past. She was honored to be selected 
as a “Woman in the Law” in 2012 by the Wisconsin 
Law Journal. Patti also started a group called “Lawyer 
Moms” in the Madison area many years ago, which 
she is happy to report is still going strong as a 
networking and support group for women juggling 
motherhood and the law (now led by Grace Kulkosi). 
She currently sits on the Board of Wisconsin Defense 
Counsel and is a frequent contributor to the WDC 
Journal. Patti mentors younger attorneys regularly 
and is in charge of BMR’s law clerk program. Finally, 
Patti plays the flute and piccolo in two community 
orchestras and two woodwind quintets. 

Amy Scholl is a shareholder 
with Coyne, Schultz, Becker and 
Bauer, S.C.  She specializes in civil 
litigation with a focus on defending 
insurers and businesses. Amy has a 
general civil practice which involves 
automotive, premise and general 
liability claims and insurance 
coverage. She also is involved in 
defending healthcare providers, long-term healthcare 
providers and other providers of professional services 
in Court and before regulatory agencies. Amy is AV 
Preeminent rated by Martindale-Hubbell and is a 
member of ABOTA. She is a Fellow in the American 
College of Trial Lawyers. She has been named to 
Super Lawyers as one of the Top 25 Attorneys in 
Madison and Top 50 Attorneys in the State. Amy is 
certified as a Civil Trial Advocate and Civil Pretrial 
Practice Advocate by The National Board of Trial 
Advocacy. Amy has tried cases throughout Wisconsin 
including Adams, Columbia, Dane, Green, Iowa, 
La Crosse, Marquette, Richland, Rock and Sauk 
Counties.

Christopher C. Shattuck is the 
Program Director and Legal 
Studies/Paralegal Program 
Instructor at Madison College. 
Previously, Mr. Shattuck managed 
a department and litigated cases 
for a creditor’s rights firm in 
Milwaukee. He then dedicated 
close to six years to the State Bar of 
Wisconsin as their Law Practice Assistant Manager. 
Throughout this period, Mr. Shattuck provided over 
two thousand consultations, authored more than fifty 
published articles, and delivered over one hundred 
presentations, all focused on practice management, 
technology, and their ethical implications. Mr. 
Shattuck earned his undergraduate and Master of 
Business Administration degrees from the University 
of Wisconsin - Oshkosh, and completed his Juris 
Doctor at the University of La Verne College of Law 
in southern California.

Morgan K. Stippel is an associate 
at Bell, Moore & Richter, S.C. 
specializing in civil defense 
litigation. She regularly represents 
clients in personal injury matters, 
business disputes, and civil rights 
actions in both state and federal 
court. Ms. Stippel is also an 
adjunct professor at the University 
of Wisconsin Law School where she teaches trial 
advocacy to mock trial students and coaches mock 
trial competition teams. She was recognized as a 
Super Lawyers Rising Star in 2022, and she was 
selected by her peers to be included in 2024 Best 
Lawyers: Ones to Watch.

Ms. Stippel takes pride in her active involvement 
in the legal community. She chairs the Wisconsin 
Defense Counsel’s Diversity, Equity & Inclusion 
Committee. She also sits on the Board for the 
Madison Legal Association for Women and organizes 
its annual “I Resolve” Fundraiser to benefit Domestic 
Abuse Intervention Services. In addition, Ms. Stippel 
regularly volunteers with Legal Action of Wisconsin 
at its expungement clinics and works on pro bono 
pardon application cases.

 Speaker Biographies continued
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EXPERT WITNESSES 

 

 
5972 Executive Drive – Suite 200  

Madison, WI  53719 
 

Areas of Expertise 
 

• Motor Vehicle Accident Reconstruction 
• Truck Accidents Reconstruction 
• Heavy Truck ECM Imaging 
• Vehicle Airbag Sensing Systems 
• CDR - Crash Data Retrieval 
• Vehicle Defect Analysis 
• Mechanical Defect Analysis 
• Low Speed Impact Analysis 
• Seat Belt Restraint Analysis 
• Product Liability  
• Slip/Trip and Fall Analysis 
• Farm and Industry Accidents 
• Computer Simulations 
• Environmental Analysis 
• Electrical Systems 
• Structural Failure Analysis 
• Construction Analysis 
• Highway/Street Design Analysis 
• Drone Mapping 
• FARO 3D Scanning  

 
608-442-7321 – Telephone 

office@skogen.com 
www.skogen.com 

 
Over 100 Years of Combined Experience 

 
Dennis D. Skogen, MSME, PE – Jeffery J. Peterson, MSME, PE 

Robert J. Wozniak, MSME, PE – Christopher J. Damm, PhD   
Paul T. Erdtmann, MSME, BSEE, PE  

 Jeffrey J. Koch, PE - Andrew C. Knutson, PE, SE, MS 
 Zachery R. Bingen, BSME, EIT 

Mary E. Stoflet, AS - James W. Torpy, BS 
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E-Discovery Tips & Best practices for construction litigation 

• Introduction 
o The Electronic Discovery Reference Model 

• Phase 1: Collections 
o Importance of forensically sound collection 
o Different data sources with construction specific considerations 

§ Email 
§ Text 
§ Social media 

• Phase 2: Processing 
o Data Processing and Filtering 
o Ways to defensibly control costs and spend at the processing stage 

• Phase 3: Document Hosting and Review 
o Construction specific considerations 
o Mobile text review 
o Use of creating facts and outlines  
o Benefits of tools for deposition preparation & exhibits 



14

Back to Table of Contents

Precisely revealing the cause of accidents and thoroughly testing to mitigate 
risk. Doing both at the highest level is what sets us apart. From our superior 
forensics talent, technology, and experience to the visualization expertise of our 
Imaging Sciences team, we dig past the speculation to find and convey 
the truth about what happened like no one else.

We erase the speculation.

We analyze the could’ve beens.

We investigate the maybes.

We explain away the what-ifs.

To take note of the facts.

© 2023

Know. SUBMIT AN  
ASSIGNMENT8 8 8 . 5 9 7 . 5 0 8 4      SEA limited. com      Since 1970

Forensic Engineering, Investigation and Analysis
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Under Review: The Rooker-Feldman Doctrine 

I. Introduction

a. “The Rooker-Feldman Doctrine is an important foundation for the division of
power between federal and state courts.” Hadzi-Tanovic v. Johnson, 62 F.4th 394,
399 (7th Cir. 2023).

b. “The doctrine imposes a ‘jurisdictional bar’ that prohibits federal courts other than
the Supreme Court of the United States from reviewing final state court judgments.”
Id.

c. The doctrine applies to federal claims that directly challenge a state court judgment
or are “inextricably intertwined” with a state court judgment.

d. When a plaintiff, who loses in state court, presents a claim in federal court that is
dependent on the same operative facts from that state court case which the plaintiff
lost, defense counsel will have the opportunity to respond with a motion for
summary judgment asking the court to dismiss the claim on the ground that the
Rooker-Feldman Doctrine has divested the court of jurisdiction.

II. The Rooker-Feldman Doctrine’s Statutory Basis

a. The Rooker-Feldman doctrine is considered a roadmap of general statutory
principles based predominantly on 28 U.S.C. §§ 1257 and 1331.

i. 28 U.S.C. § 1257(a) states, “[f]inal judgments […] rendered by the highest
court of a State […], may be reviewed by the Supreme Court[.]”

ii. 28 U.S.C. § 1331 establishes that district courts “shall have original
jurisdiction of all civil actions arising under the Constitution, laws, or
treaties of the United States.”

III. The Rooker and Feldman Cases

a. The doctrine comes from two U.S. Supreme Court cases—Rooker v. Fidelity Trust
Co., 263 U.S. 413 (1923), and District of Columbia Court of Appeals v. Feldman,
460 U.S. 462 (1983).

b. Rooker v. Fidelity Trust Co. established that it is the duty of state courts to address
any direct or indirect constitutional issues raised in state court proceedings and
reiterated that U.S. district courts have strictly original jurisdiction. Therefore, any
decision from the Indiana Supreme Court could only be appealed directly to the
U.S. Supreme Court.
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 2 

c. In 1983, District of Columbia Court of Appeals v. Feldman furthered the doctrine 
when it established the standard for what constitutes a judicial decision under the 
doctrine.  

 
i. A judicial decision “investigates, declares and enforces liabilities as they 

stand on present or past facts and under laws supposed already to exist.” 
 

ii. Feldman also established the “inextricably intertwined” test (i.e., claims 
that are “inextricably intertwined” with a state court’s determination in a 
judicial proceeding cannot be reviewed by federal district courts, even if 
they are not directly barred by the doctrine). 

 
iii. “To determine whether a plaintiff’s claims are inextricably intertwined with 

the state court judgment, we ask whether the plaintiff alleges an injury 
‘caused by the state court judgment,’” or stated otherwise, whether the court 
is “‘essentially being called upon to review the state court decision.’” 
Hadzi-Tanovic v. Johnson, 62 F.4th at 399. 

 
d. Together, the Rooker and Feldman cases attempted to create a framework 

establishing that state courts are required to address all constitutional issues that 
arise in a state court proceeding, and only the U.S. Supreme Court has the authority 
to review those decisions or review any state court decisions that are judicial in 
nature. 

 
IV. Exxon Mobil Corp. and Circuit Splits 

 
a. The U.S. Supreme Court has not commented much on the Rooker-Feldman 

Doctrine, which has led to a variety of circuit splits regarding its application.  
 

b. The U.S. Supreme Court attempted to provide guidance to lower courts and clarify 
the breadth of the Rooker-Feldman Doctrine in Exxon Mobil Corp. v. Saudi Basic 
Indus. Corp., 544 U.S. 280 (2005). It clarified that the Rooker-Feldman Doctrine is 
not triggered solely by the existence of parallel state and federal court litigation. 

 
i. Justice Ruth Bader Ginsburg stated, “[v]ariously interpreted in the lower 

courts, the doctrine has sometimes been construed to extend far beyond the 
contours of the Rooker and Feldman cases, overriding Congress’ conferral 
of federal court jurisdiction concurrent with jurisdiction exercised by state 
laws and superseding the ordinary application of preclusion law[.]” Exxon 
Mobil Corp., 544 U.S. at 283. 

 
ii. The Court attempted to define the scope of the Rooker-Feldman Doctrine: 

“[The doctrine is] confined to cases […] brought by state-court losers 
complaining of injuries caused by state court judgments rendered before the 
district court proceedings commenced and inviting district court review and 
rejection of those judgments.” Id. at 284. 
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 3 

 
iii. Attempting to provide clear-cut answers for lower courts, the Court 

explained that the Rooker-Feldman Doctrine is meant to be interpreted 
narrowly and affirmed that the Rooker-Feldman Doctrine does not replace 
preclusion principles or affect doctrines allowing federal courts to stay or 
dismiss proceedings in deference to state-court actions.  

 
c. The U.S. Supreme Court has yet to set out an analytical framework under which 

lower federal courts should apply the doctrine, as circuit courts continue to have a 
hard time applying it consistently. 
 

d. The Seventh Circuit has applied the doctrine broadly and has done so as recently as 
2023. 

 
V. The Seventh Circuit’s Application of the Rooker-Feldman Doctrine 

 
a. The Seventh Circuit’s broad application of the Rooker-Feldman Doctrine was 

illustrated most recently in the 2023 case of Hadzi-Tanovic v. Johnson, 62 F.4th 
394 (7th Cir. 2023). 
 

i. Facts: This case arose out of a custody dispute in Illinois state court. After 
the state court issued an order requiring the mother’s parenting time with 
her children to be supervised, she filed a complaint in federal court alleging 
that the father, the children’s guardian ad litem, and the state court judge 
conspired to violate her children’s rights to family association and her right 
to a fair and unbiased trier of fact. The mother sought compensatory and 
punitive damages. 

 
ii. Procedural Posture: The U.S. District Court for the Northern District of 

Illinois concluded that the Rooker-Feldman Doctrine did not apply for two 
reasons: (1) the district court questioned the finality of the state court’s order 
due to the state’s congoing supervision of the custody/child support 
arrangements and the mother’s pending motion for relief from the state 
court order; and (2) the mother’s allegations of corruption in the state court 
proceedings precluded application of the Rooker-Feldman Doctrine. 
Nonetheless, the district court dismissed the complaint on abstention 
grounds. The mother appealed. 

 
iii. Issues: (1) Is the finality requirement of the Rooker-Feldman Doctrine 

satisfied in divorce cases where the state court has entered an order and 
ongoing family supervision is provided? (2) Can claims that state courts are 
corrupt avoid application of the Rooker-Feldman Doctrine? 

 
iv. Holdings: (1) Where the state court order being challenged is final, the 

Rooker-Feldman Doctrine applies to a plaintiff’s attempt to have the federal 
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 4 

court review it. (2) Allegations of state court corruption are insufficient to 
avoid application of the Rooker-Feldman Doctrine. 

 
v. Reasoning: (1) The mother challenged a state court order that was final 

when the federal lawsuit was filed. State law determines the finality of a 
state judicial decision, and Illinois law provided that the order was final and 
immediately appealable (even though the order could be modified in the 
future). The mother’s motion to vacate the order did not defeat application 
of the Rooker-Feldman Doctrine because it was a collateral attack on the 
order and not a direct appeal therefrom. Accordingly, it did not alter the 
finality of the order. (2) Although the Seventh Circuit had previously 
recognized a corruption exception to the Rooker-Feldman Doctrine, the 
Hadzi-Tanovic decision overturned this previous line of cases. The U.S. 
Supreme Court has not indicated that the Rooker-Feldman Doctrine is 
subject to a corruption exception, and such an exception would open a large 
loophole. The essence of the Rooker-Feldman Doctrine is that no matter 
how wrong a state court judgment may be under federal law, lower federal 
courts do not have subject matter jurisdiction to review it. 

 
vi. Limitations: (1) There are Seventh Circuit decisions holding that the 

Rooker-Feldman Doctrine does not apply where plaintiffs seek damages for 
injuries caused by the fraudulent conduct of state court opponents (distinct 
from state court corruption). The Hadzi-Tanovic decision does not address 
whether, or under what circumstances, allegations of fraud by state court 
opponents escape application of the Rooker-Feldman Doctrine. (2) Hadzi-
Tanovic did not present the question of whether the Rooker-Feldman 
Doctrine would bar the mother’s claim if she filed the federal court lawsuit 
after obtaining an order setting aside the relevant state court judgment. The 
Seventh Circuit is “not at all certain” that such a lawsuit would call upon 
the federal court to review and reject the final state court judgment. 

 
VI. Potential Changes to the Seventh Circuit’s Application of the Rooker-Feldman 

Doctrine 
 
a. Gilbank v. Marshfield Police Department, Case No. 20-cv- 601-jdp, 2021 WL 

5865453 (W.D. Wis. 2021), arises from the U.S. District Court for the Western 
District of Wisconsin. 
 

i. Facts: After extensive CHIPS (Child in Need of Protective Services) 
proceedings in state court, Gilbank lost custody of her minor daughter, 
T.E.H., for more than a year after she was arrested for possession of 
methamphetamine. Gilbank filed her federal court lawsuit against those 
involved in arresting her and placing her daughter in protective custody. 
Gilbank contended that the defendants violated her constitutional rights by 
falsifying evidence, removing her daughter without probable cause to 
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 5 

believe she was in danger, and denying Gilbank an opportunity to challenge 
the removal. 
 

ii. Procedural Posture: Gilbank and the defendants filed cross-motions for 
summary judgment in the district court, and this decision reflects the district 
court’s rulings on said dispositive motions. 

 
iii. Issue: Does the Rooker-Feldman Doctrine bar Gilbank’s federal court 

lawsuit? 
 

iv. Holding: Yes, the Rooker-Feldman Doctrine bars Gilbank’s federal court 
lawsuit. 

 
v. Reasoning: (1) Most of the injuries about which Gilbank complained (i.e., 

loss of custody of her minor daughter) resulted from the state court’s orders 
in the CHIPS case. During multiple hearings, the state court considered 
Gilbank’s claims that T.E.H. was seized without probable cause and not in 
need of protective services. The state court heard arguments, weighed 
evidence, determined credibility, and found probable cause that T.E.H. 
needed protection. The Rooker-Feldman Doctrine precluded the district 
court from reviewing these orders or issuing an opinion that would 
undermine these orders. (2) Gilbank contended that some of her injuries 
occurred prior to, and existed apart from, the state court’s custody orders 
(i.e., the warrantless urinalysis, the interrogation without an attorney at the 
police station, and the denial of due process). If these injuries were 
independent from the state court custody orders, Gilbank may be able to 
recover for these injuries in federal court. However, because there was 
insufficient evidence to support that these constitutional violations 
occurred, the district court granted the defendants’ motions for summary 
judgment and denied plaintiff’s motion for summary judgment. 
 

b. The district court’s decision is currently under Seventh Circuit review. Depending 
on how the Seventh Circuit rules, application of the Rooker-Feldman Doctrine 
within the Seventh Circuit could be quite limited moving forward. 
 

i. Gilbank is a pro se plaintiff, and the Seventh Circuit asked counsel to handle 
and deliver oral argument on Gilbank’s behalf. The Seventh Circuit heard 
oral argument on February 22, 2023. 
 

ii. Gilbank’s argument on appeal is predicated on the following language from 
the Exxon Mobil Corp. decision: “The Rooker-Feldman Doctrine, we hold 
today, is confined to cases of the kind from which the doctrine acquired its 
name: cases brought by state-court losers complaining of injuries caused by 
state-court judgments rendered before the district court proceedings 
commenced and inviting district court review and rejection of those 
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judgments.” Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 
284 (2005) (emphasis added). 

 
iii. Gilbank argues that the language emphasized above creates another element 

that must be satisfied before the Rooker-Feldman Doctrine can be applied. 
If the state court loser is not seeking relief from the state court order itself, 
and is only seeking monetary damages, then the Rooker-Feldman Doctrine 
does not apply. Stated otherwise, if the alleged injuries do not expressly 
invite the review and rejection of state court judgments, the Rooker-
Feldman Doctrine does not apply. 

 
iv. Gilbank also attempts to draw a distinction between injuries inflicted by the 

state court judgment itself versus injuries inflicted by the defendants’ 
conduct. She argues that because she would have been injured absent the 
state court judgment, her claims are not barred by the Rooker-Feldman 
Doctrine. 

 
v. Conversely, the defendants argue that someone alleging they have been 

injured in the wake of a state court judgment is necessarily inviting 
review/rejection of that judgment. 
 

vi. The defendants further argue that the Exxon Mobil Corp. decision must be 
read as a whole, and that Gilbank is placing undue emphasis on one portion 
of a single sentence. Since Exxon Mobil Corp., the Seventh Circuit has not 
applied this language as Gilbank argues it should be applied.  
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Under Review:
The Rooker-Feldman Doctrine

Attorneys Kelsey A. Pelegrin and Morgan K. Stippel

Wisconsin Defense Counsel:

Winter Conference

December 1, 2023

1

What is the Rooker-Feldman Doctrine?

• Jurisdictional bar that prohibits federal courts, other than the U.S.
Supreme Court, from reviewing final state court judgments, or issues
that are “inextricably intertwined” with a state court judgment.
• Note: Although the two are related and share some overlap, the
Rooker-Feldman Doctrine is distinct from issue preclusion and are
often argued together.
• Dismissal on Rooker-Feldman grounds is without prejudice, and dismissal on

issue preclusion grounds is with prejudice.

2

The Doctrine’s Statutory Basis

• 28 U.S.C. § 1257: Final state court judgments may only be reviewed
by the U.S. Supreme Court.

• 28 U.S.C. § 1331: Federal district courts have original jurisdiction of all
civil actions arising under the Constitution and federal law.

3

Rooker v. Fidelity Trust Co.,
263 U.S. 413 (1923)

• State courts have a duty to address all direct or indirect constitutional
issues raised in state court proceedings.

• Any decision from the highest state court must be directly appealed
to the U.S. Supreme Court.

4

District of Columbia Court of Appeals v. 
Feldman, 460 U.S. 462 (1983)

•What constitutes a judicial decision under the Doctrine?
• A judicial decision “investigates, declares and enforces liabilities as they stand

on present or past facts and under laws supposed already to exist.”

• “Inextricably Intertwined” Test
• “To determine whether a plaintiff’s claims are inextricably intertwined with

the state court judgment, we ask whether the plaintiff alleges an injury
‘caused by the state court judgment.’”
• Stated otherwise, the courts asks whether it is “‘essentially being called upon

to review the state court decision.’”
• This “inextricably intertwined” language has created significant confusion for

the lower courts.

5

Exxon Mobil Corp. v. Saudi Basic Indus. Corp.,
544 U.S. 280 (2005) and Circuit Splits

• Attempted to clarify application of the Doctrine:
• The Rooker-Feldman Doctrine is “confined to cases brought by state-court

losers complaining of injuries caused by state court judgments rendered
before the district court proceedings commenced and inviting district court
review and rejection of those judgments.”

• However, the Doctrine’s application remains unclear, which has
caused various circuit splits.

6
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2

Seventh Circuit’s Application of
The Rooker-Feldman Doctrine

• Historically, the Seventh Circuit has broadly applied the Rooker-
FeldmanDoctrine.
• The most recent decision was rendered in Hadzi-Tanovic v. Johnson,
62 F.4th 394 (7th Cir. 2023).
• Issues:

• 1) Is the finality requirement of the Rooker-Feldman Doctrine satisfied in divorce cases
where the state court has entered an order and ongoing family supervision is provided?
• The Seventh Circuit answered “yes.”

• 2) Can claims that state courts are corrupt avoid application of the Rooker-Feldman
Doctrine?
• The Seventh Circuit answered “no.”

7

Western District of Wisconsin’s Decision in
Gilbank v. Marshfield Police Department

• Case Citation: Case No. 20-cv-601-jdp, 2021WL 5865453 (W.D. Wis.)

• Facts
• After extensive CHIPS (Child in Need of Protective Services) proceedings,
Gilbank lost custody of her minor daughter for more than a year after she was
arrested for possession of methamphetamine. Gilbank filed a federal lawsuit
against those involved in arresting her and placing her daughter in protective
custody.

• Issue
• Does the Rooker-FeldmanDoctrine bar Gilbank’s federal court lawsuit?

8

Western District of Wisconsin’s Decision in
Gilbank v. Marshfield Police Department

• Holding
• The Rooker-Feldman Doctrine barred Gilbank’s federal lawsuit for the
following reasons:
• 1) Most of the injuries about which Gilbank complained (i.e., loss of custody of her minor
daughter) resulted from the state court’s orders in the CHIPS case, and the Rooker-
Feldman Doctrine precludes the district court from reviewing these orders or issuing an
opinion that would undermine these orders.

• 2) Gilbank contended that some of her injuries occurred prior to, and existed apart from,
the state court’s orders in the CHIPS case. If true, Gilbank could recover for these injuries
in federal court. However, there was no evidence to support that these alleged
constitutional violations occurred.

• The Western District of Wisconsin granted the defendants’ motions
for summary judgment.

9

Under Seventh Circuit Review:
Gilbank v. Marshfield Police Department

• Gilbank appealed the Western District of Wisconsin’s decision, and the
Seventh Circuit appointed counsel to represent her and deliver oral
argument on February 22, 2023.
• Gilbank’s argument on appeal attempts to shift the focus from the cause of
the alleged injury to the relief sought.
• This argument is predicated on the following language from Exxon Mobil: “The
Rooker-Feldman Doctrine, we hold today, is confined to cases brought by state-court
losers complaining of injuries caused by state court judgments rendered before the
district court proceedings commenced and inviting district court review and
rejection of those judgments.”

• Based on the highlighted language, Gilbank argues that if the plaintiff does
not seek relief from the state court order itself, the plaintiff can escape
application of the Rooker-Feldman Doctrine.

10

Potential Implications of
the Seventh Circuit’s Decision

• If the Seventh Circuit adopts Gilbank’s proposed analysis, it will mark
a significant change in the application of the Rooker-Feldman
Doctrine.

• What was once broadly applied will now bemuchmore narrowly applied.

11

Questions?

12



23

Back to Table of Contents

 

 
LET US SHOW YOU 

THE BENEFIT 
THAT A CENTURY OF
INSURANCE DEFENSE

EXPERIENCE AFFORDS.

 

WAYNE
MAFFEI

For nearly a century, insurance defense has
been the core of our business.

221 THIRD AVENUE, BARABOO, WISCONSIN
MAIN OFFICE NUMBER 608-356-3981

VISIT OUR WEBSITE WWW.CJMMLAW.COM 

NICOLE
MARKLEIN

WILLIAM
BROOKLEY



24

Back to Table of Contents

DE&I Panel: Issues Affecting Your Practice 

I. Statistics 
 
a. Wisconsin State Bar 

 
i. Disclaimer: The following data is based on information that is self-

reporting and voluntary, and 100% of the Wisconsin State Bar Membership 
has not reported. 
 

ii. Based on the available data, we know the following: 
 

1. 62% of those reporting identify as Male. 
2. 37% of those reporting identify as Female. 
3. 1% of those reporting identify as LGBTQ+. 
4. 1% of those reporting identify as Native American. 
5. 2.5% of those reporting identify as Asian. 
6. 3% of those reporting identify as Latinx. 
7. 3% of those reporting identify as Black. 
8. 80% of those reporting identify as White. 

 
b. Marquette Law School 

 
i. The following data has been reported for the fall 2023 entering class: 

 
1. 92 undergraduate schools are represented. 
2. 48 undergraduate majors are represented. 
3. 29 states are represented. 
4. 52% are Wisconsin residents. 
5. 51% are women. 
6. 22% are students of color. 
7. The average age is 24, and the age range is 18-43. 

 
c. University of Wisconsin Law School 

 
i. The following data has been reported for the Class of 2025: 

 
1. 56% are students from outside Wisconsin. 
2. 24% are students of color. 
3. 12% are first-generation students. 
4. 29% are the first in family to go to graduate school or law school. 
5. 5% are veterans. 
6. The average age is 25. 
7. 62 undergraduate majors are represented. 
8. 29 languages are spoken. 
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d. Based on these statistics, it is critical for all employers to recognize/acknowledge 
these different backgrounds and look for ways to provide support accordingly (e.g., 
providing constructive feedback from an informed position of knowing the 
employee’s background, how they identify, where they come from, etc.). 
 

II. Intersectionality 
 
a. Explains how systems of inequality based on gender, race, ethnicity, sexual 

orientation, gender identity, disability, socioeconomic class, and other forms of 
discrimination intersect with one another to create unique dynamics and effects. 
(https://www.intersectionaljustice.org/what-is-intersectionality). 
 

b. All forms of inequality are mutually reinforcing and must be addressed 
simultaneously. (https://www.intersectionaljustice.org/what-is-intersectionality).  

 
c. To put the concept of intersectionality to work, we can use a topic that is widely 

discussed in the legal profession: why there are few female partners at law firms 
and few women in leadership roles in private companies. 

 
i. On the surface, this may come across as a “women’s issue,” but it is much 

more complicated than that. 
 

ii. One driving force behind this trend is the “parent penalty,” which negatively 
impacts people of all backgrounds, and some disproportionately more so. 

 
1. Parental Leave 

 
2. Expiration of Federal Emergency Childcare Funding 

 
3. Workplace Flexibility 

 
III. The PUMP Act. 

 
a. General Overview and Key Takeaways 

 
i. The PUMP Act responds to coverage gaps in the federal Fair Labor 

Standards Act (FLSA). When the Affordable Care Act amended the FLSA 
in 2010, it obligated covered employers to provide “reasonable break time” 
for employees who were not exempt from overtime requirements “to 
express breast milk for her nursing child for 1 year after the child’s birth 
each time such employee has need to express the milk.” 
 

ii. This meant that employees who were exempt from overtime requirements 
and were nursing were not legally entitled to break time to express milk. 
Many employers adopted policies or practices to cover exempt employees 
even though they were not legally required to do so. Commentary estimates 
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that millions of additional nursing workers will now be legally entitled to 
break time and designated pumping space under the PUMP Act. 

 
iii. The PUMP Act mandates covered employers to provide all nursing 

employees with a reasonable break time to express breast milk for 1 year 
after the child is born when the mother needs to express milk. 

 
1. According to the Department of Labor (DOL), “[t]he frequency and 

duration of breaks needed to express milk will likely vary depending 
on factors related to the nursing employee and the child.” 
 

2. Covered employers will therefore need to be flexible with 
employees’ requests to pump and address such requests on a case-
by-case basis. 

 
iv. In addition, covered employers must provide the employee with “a place, 

other than a bathroom, that is shielded from view and free from intrusion 
from coworkers and the public, which may be used by an employee to 
express breast milk.” 
 

1. Practically speaking, this may mean designating a room or a visually 
secluded area with access to a compatible electrical outlet. This 
space must likely have to have the capacity to be locked or at the 
very least designated with a sign depending on the circumstances. 
Employees should also be given a space to sit and a surface to place 
the pump. 
 

2. The importance of providing a clean, functional, secluded, and 
designated space cannot be overstated. Being able to pump in the 
workplace is a private, personal matter which helps nursing mothers 
be the best mother and workers they can be. Employers invite more 
legal risk if the designated space is unfit for pumping. 

 
b. Coverage 

 
i. Employers that are covered by the FLSA are now covered by this law. There 

are limited, industry-specific exceptions which include: 
 

1. Rail, air, and motorcoach. 
 

2. Small companies (fewer than 50 employees), can also be exempt if 
they can demonstrate that compliance would “impose an undue 
hardship.” 

 
a. The 50-employee threshold counts all employees regardless 

of full-time status or job site. 
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b. According to the DOL, “[w]hether compliance would be an 

undue hardship is determined by looking at the difficulty or 
expense of compliance for a specific employer in 
comparison to the size, financial resources, nature, and 
structure of the employer’s business.” 

 
c. In practice, this may be a difficult standard for small 

employers to meet. 
 

c. Remedies 
 

i. Employees may file complaints with the DOL’s Wage and Hour Division 
(WHD) or bring a civil suit against the employer for damages and other 
relief in a court of competent jurisdiction. 
 

ii. Different procedures apply depending on the type of complaint and the 
forum: 

 
1. If the employee intends to file suit due to an employer’s failure to 

provide a space to pump, the employee must give ten days of notice 
for the employer to cure the issue prior to filing suit. During this 
period, the employer can change its practice to avoid liability. There 
is no ten-day notice period for break time complaints under the 
PUMP Act. 
 

2. This safe harbor requirement will not apply if the employer does 
either of the following: (1) retaliates against the employee for 
asserting their rights under the PUMP Act; or (2) if the employer has 
stated that it will not be complying with the law’s requirements. 

 
3. Employees do not have to give this notice if they want to file a 

complaint with the WHD under the PUMP Act. 
 

a. Beginning April 28, 2023, employees may obtain as relief: 
employment, reinstatement, promotion, and the payment of 
wages lost and an additional equal amount as liquidated 
damages, compensatory damages and make-whole relief, 
such as economic losses that resulted from violations, and 
punitive damages where appropriate. 

d. Compensation 
 

i. Employees are not necessarily required to be compensated each time they 
take a break to express breast milk, but payment is complicated under 
Wisconsin law. 
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1. If the employer does provide paid breaks to employees, nursing 
employees must also be compensated in the same way for time to 
express milk. 
 

a. For example, if the employer provides a 20-minute paid 
break to employees during the day and a nursing worker opts 
to use that 20-minute break to express milk, the break must 
be paid. 
 

2. If the employer does not provide paid breaks, then the employee 
must be completely relieved from duty each time they need to 
express milk. 
 

ii. Under Wisconsin state law, the general rule is that any break that is less than 
a full 30 minutes (and completely relieved from duty) must be paid, unless 
it can be shown that the break is solely for the benefit of the employee. 
However, it is unclear from the state law guidance we have received 
whether an employee who needs multiple breaks shorter than 30 minutes 
during the day to express milk must have that time paid if the employee 
needs more breaks than the employer already grants. 
 

IV. Pregnant Workers Fairness Act (PWFA) 
 
a. General Overview 

 
i. The PWFA was first introduced into Congress in May 2012. President 

Biden signed the PWFA into law on December 29, 2022, and it went into 
effect on June 27, 2023. 
 

1. We are expecting guidance from the EEOC regarding examples of 
what qualify as reasonable accommodations by December 23, 2023. 
The EEOC has already released FAQs which can be reviewed 
here:  https://www.eeoc.gov/wysk/what-you-should-know-about-
pregnant-workers-fairness-act 
 

2. On August 7, 2023, the EEOC published its proposed regulations 
interpreting the PWFA. The proposed rule sets forth how the EEOC 
intends to interpret the law. This is just a proposed rule and could 
change. The proposed rule can be found here: https://public-
inspection.federalregister.gov/2023-17041.pdf 

 
3. The PWFA strengthens the Pregnancy Discrimination Act (PDA) 

and gives workers more protection for pregnancy-related conditions. 
It does not displace other anti-discrimination laws such as the 
Family and Medical Leave Act (FMLA). 
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a. The U.S. Supreme Court’s decision in Young v. United 
Parcel Service, 575 U.S. 206 (2015) made clear that 
pregnant workers are not entitled to a “most-favored-nation” 
status in the workplace. Some believe that this decision 
removed the teeth from the intent of the PDA. 
 

b. The PWFA therefore expands federal protections for 
pregnant workers while borrowing certain existing 
principles from the ADA. 

 
4. Prior to this law, federal law only required covered employers to 

reasonably accommodate pregnant employees’ medical restrictions 
if those restrictions rendered the employees “disabled” under the 
ADA as amended. 
 

b. Coverage 
 

i. Applies to all private employers who have 15 or more employees, 
federal/state/local employers, employment agencies, and labor 
organizations. 
 

ii. Both employees and applicants are entitled to protection if they are 
considered “qualified.” An applicant or employee is “qualified” under the 
PWFA if: 

 
1. They can perform the essential functions of the job with or without 

a reasonable accommodation; or 
 

2. Their inability to perform an essential function of the job is 
temporary and can be reasonably accommodated. 

 
c. Remedies 

 
i. Employees must first exhaust administrative remedies prior to bringing a 

private action. The EEOC and the U.S. Attorney General possess the same 
enforcement and investigatory rights that they have under Title VII. 
 

ii. The PWFA has the same compensatory and punitive damages as Title VII 
as well as the right to award attorney’s fees to prevailing employees. 

 
iii. The PWFA does grant employers a defense to failure-to-accommodate 

claims. More specifically, employers may avoid liability for damages: “if 
the covered entity demonstrates good faith efforts, in consultation with the 
employee with known limitations related to pregnancy, childbirth, or related 
medical conditions who has informed the covered entity that 
accommodation is needed, to identify and make a reasonable 
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accommodation that would provide such employee with an equally 
effective opportunity and would not cause an undue hardship on the 
operation of the covered entity.” (emphasis added). 

 
d. Proposed Regulations 

 
i. On August 7, 2023, the EEOC published its Proposed Rule interpreting the 

PWFA. The Proposed Rule sets forth how the EEOC intends to interpret the 
law. This is just a Proposed Rule and could change. 
 

ii. Key Provisions of the EEOC’s Proposed Rule. 
 

1. “Known limitation” is defined in the PWFA as a “physical or mental 
condition related to, affected by, or arising out of pregnancy, 
childbirth, or related medical conditions that the employee or the 
employee’s representative has communicated to the covered entity 
whether or not such condition meets the definition of disability” 
under the ADA. 
 

2. “Limitation” means “a physical or mental condition related to, 
affected by, or arising out of pregnancy, childbirth, or related 
medical conditions. The physical or mental condition that is the 
limitation may be a modest, minor, and/or episodic impediment or 
problem. The physical or mental condition also may be that a worker 
affected by pregnancy, childbirth, or related medical conditions has 
a need or problem related to maintaining their health or the health of 
their pregnancy. The physical or mental condition required to trigger 
the obligation to provide a reasonable accommodation under the 
PWFA does not require a specific level of severity.” 

 
3. “Known” means “the employee or applicant, or representative of the 

employee or applicant, has communicated the limitation to the 
covered entity.” 

 
4. If an employer has reasonable concerns about whether a physical or 

mental condition or limitation is “related to, affected by, or arising 
out of pregnancy, childbirth, or related medical conditions,” the 
employer may request information from the employee regarding the 
connection using the principles set out in the sections in the 
Proposed Rule about the interactive process and supporting 
documentation. However, the EEOC has stated they believe in most 
instances this will be a straightforward determination that can be 
accomplished through a conversation between the employer and 
employee as part of the interactive process and without the need for 
the employee to obtain documentation or verification. 
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5. The Rule proposes two definitions of “qualified:” 
 

a. The PWFA uses language from the ADA: “an employee or 
applicant who, with or without reasonable accommodation, 
can perform the essential functions of the employment.” 
 

b. Second, the PWFA allows an employee or applicant to be 
qualified even if they cannot perform one or more of the 
essential functions of the job if the inability to perform the 
essential function(s) is “temporary,” the worker could 
perform the essential function(s) “in the near future,” and the 
inability to perform the essential function(s) can be 
reasonably accommodated. 

 
i. The terms “temporary” and “in the near future” and 

“can be reasonably accommodated” are not defined 
in the PWFA. However, the Proposed Rule defines 
them as follows: 
 

1. “Temporary” means lasting for a limited 
time, not permanent, and may extend beyond 
“in the near future.” 
 

2. “In the near future” generally means 40 
weeks. The EEOC suggests that could extend 
to 52 weeks in some circumstances. The 
guidance provides this does not mean the 
essential function must always be suspended 
for 40 weeks, but emphasizes that any time 
period up to and including 40 weeks will not, 
on its own, render a worker unqualified under 
the PWFA. Essentially, the employer will 
then likely have the burden of proving the 
time period would create an undue hardship. 

 
3. “Can be reasonably accommodated,” may 

mean that: 
 

a. One or more essential functions are 
temporarily suspended, with or 
without reassignment to someone 
else, and the employee continues to 
perform the remaining functions of 
the job. 
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b. For other jobs, some of the essential 
functions may be temporarily 
suspended, with or without 
reassignment to someone else, and 
the employee may be assigned to 
other tasks to replace them. 

 
c. In other situations, one or more 

essential functions may be 
temporarily suspended, with or 
without reassignment to someone 
else, and the employee continues to 
perform the remaining functions of a 
different job to which the employer 
temporarily transfers or assigns them, 
or the employee may participate in 
the employer’s light or modified duty 
program. 

 
d. The Rule emphasizes that throughout 

this process an employer may need to 
consider more than one alternative to 
identify reasonable accommodations 
that does not pose an undue hardship. 

 
e. Key Takeaways 

 
i. The PWFA requires employers to reasonably accommodate pregnancy-

related medical conditions regardless of whether the condition rises to the 
level of a disability under the ADA unless the employer can show that such 
an accommodation would impose an undue hardship. 
 

ii. To succeed on a claim of pregnancy discrimination under the PWFA, 
employees no longer must identify another employee who was “similar in 
their ability or inability to work.” 

 
iii. Employers may no longer require that a qualified employee take paid or 

unpaid leave if another reasonable accommodation is available. So, 
employers can only require leave if no other accommodation is available. 

 
iv. An employee is entitled to a reasonable accommodation even if they cannot 

perform an essential function of their position if that inability is temporary 
and the employee will be able to perform that essential job function in the 
near future with a reasonable accommodation. 
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1. This is potentially different from the ADA’s requirement that only 
requires employers to reasonably accommodate a condition to the 
extent that an employee “can perform the essential functions of the 
employment position that [she] holds or desires.” 
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Tripartite Nightmares and Other 
Ethical Considerations when 
Dealing with Difficult Clients

1

The Tripartite Relationship

2

Ethical Considerations related to the 
Tripartite Relationship

3

Zealous Advocacy The preamble to the Model Rules of Professional Conduct 
states that a lawyer, as a member of the legal profession, “is a 
representative of clients, an office of the legal system and a 
public citizen having special responsibility for the quality of 
justice.”

The preamble also states that as advocate, “a lawyer zealously 
asserts the client’s position under the rules of the adversary 
system.” 

Conflicting interests: a lawyer’s responsibility to the client vs. 
the legal system vs. their own interests 

4

Conflicts of Interest

5

ABA Formal Opinion 497: Conflicts Involving 
Materially Adverse Interests (Feb. 10, 2021)

6
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Charting the Course: Navigating AI Ethics in Wisconsin 
Christopher C. Shattuck 

1 
 

I. Technology Competence 
A. Speaker Background - Program Director and Legal Studies/Paralegal Program 

Instructor at Madison College. Previously, I managed a department and litigated 
cases for a creditor's rights firm in Milwaukee. I then dedicated close to six years to 
the State Bar of Wisconsin as their Law Practice Assistant Manager. Throughout this 
period, I provided over two thousand consultations, authored more than fifty 
published articles, and delivered over one hundred presentations, all focused on 
practice management, technology, and their ethical implications. I earned my 
undergraduate and Master of Business Administration degrees from the University 
of Wisconsin - Oshkosh, and completed my Juris Doctor at the University of La Verne 
College of Law in southern California. 

B. SCR 20:1.1 Competence 
1) A lawyer shall provide competent representation to a client. Competent 

representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation.  

Comment [8] To maintain the requisite knowledge and skill, a lawyer 
should keep abreast of changes in the law and its practice, including 
the benefits and risks associated with relevant technology, engage in 
continuing study and education and comply with all continuing legal 
education requirements to which the lawyer is subject. 

II. Confidentiality 
A. SCR 20:1.6 prohibits the disclosure of client information, whether direct or indirect, 

without informed consent or authorized exception. Lawyers must safeguard against 
unauthorized access or disclosure by ChatGPT       [and other AI] or other nonlawyer 
assistance. 

B. See Wisconsin Lawyer: Technology ChatGPT Artificial Intelligence: Will It Replace 
Lawyers and Legal Staff?: (wisbar.org). 

III. Tech Competence + Confidentiality 
A. SCR 20:1.1 Competence + SCR 20:1.6 Confidentiality 

1) Understand the benefits and risks of the technology you are using based 
on these rules. 

2) Not required to write a thesis about the intersection of AI and professional 
conduct rules. 

3) Must comprehend how the technology functions and safeguards 
confidential information in its application. 

4) Upcoming slides will cover major AI developments, their workings, and 
their effectiveness in protecting confidential information. 

B. What is AI and How Can Law Firms Use it 
1) Artificial intelligence (AI) is the simulation of human intelligence by 

machines to perform tasks typically done by people. 
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2) Machine learning is a subset of AI. It refers to humans training machines to 
learn based on data input. More than simply performing (or mimicking) a 
human task, machine learning looks for patterns in data to draw 
conclusions. 

3) Natural language processing (NLP) is another subfield of AI that focuses on 
helping computers communicate with us humans in our own language. Put 
simply, NLP enables computers to read text or hear speech and then 
understand, interpret, and manipulate that natural language—just as 
humans would do.  

C. Technology Workings of ChatGPT 

 

D. How Does ChatGPT Protect Confidential Client Info? 
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E. Technology Workings of Lexis+ AI 

 

F. Technology Workings of AI Research in Westlaw  

 

G. How Do Lexis & Westlaw Protect Confidential Client Info? 
1) Pfeifer said that the [Lexis] product has been developed with an emphasis 

on privacy and security, so that any individual user’s activity and 
interactions are completely private to that user.“ Our generative AI is a 
private model not shared with third parties,” Pfeifer said. “This means that 
user sessions are always secure.” 
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2) Cognizant of customers’ concerns about the security of using generative 
AI, TR says it protects customers’ data through a comprehensive 
information security management framework and a range of security 
policies, standards and practices. Specifically with regard to AI, it says that 
it expressly prohibits any vendor from retaining or using Westlaw or 
Practical Law customer data to train its generative AI model. 

H. Technology Workings of Microsoft Copilot for Word 

 

I. Technology Workings of Microsoft Copilot for Excel 
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J. Technology Workings of Microsoft Copilot for PowerPoint 

 

K. How Does Copilot Protect Confidential Client Info? 
1) Data Usage and Storage: Microsoft Copilot uses organizational data (like 

documents, emails, chats) to provide contextually relevant responses. The 
data accessed and responses generated remain within the Microsoft 365 
service boundary. Data about user interactions (prompts and responses) 
are stored and encrypted, but not used for training LLMs. 

2) Security and Encryption: Microsoft Copilot respects the permissions 
model within Microsoft 365, ensuring data isn’t leaked between users or 
tenants. It supports encryption through Microsoft Purview Information 
Protection and complies with various security measures like Microsoft 365 
isolation controls and encryption protocols. 

3) Content Ownership and Copyright: Microsoft does not claim ownership of 
the output generated by Copilot. The system is designed to avoid copyright 
infringement issues, with Microsoft offering to defend customers in case 
of related lawsuits. 

IV. Duty of Supervision 
A. SCR 20:5.3 requires the law firm to have in effect measures that give reasonable 

assurance that the assistance by a nonlawyer is compatible with the professional 
obligations of the lawyer and that a lawyer having direct supervisory authority over 
the nonlawyer assistance make reasonable efforts to ensure that the assistance is 
compatible with the professional obligations of the lawyer. In addition, the firm’s 
lawyers may be vicariously responsible for violation of the rules caused by the 
assistance. 

B. See Wisconsin Lawyer: Technology ChatGPT Artificial Intelligence: Will It Replace 
Lawyers and Legal Staff?: (wisbar.org). 
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V. Honesty 
A. Ethical Guidelines 

1) SCR 20:4.1, SCR 20:3.3, and SCR 20:8.4(c) prohibit a lawyer from making 
false statements. ChatGPT cautions “that the model is not able to verify 
the authenticity of the citation or the source it’s referencing, and the 
generated text might contain false or inaccurate citations that were 
present in the training data.” 

2) In addition, ChatGPT advises that “if text generated by ChatGPT is used in 
any form of publication, it should be cited to give credit to the model to 
indicate that the text was generated by a machine and not written by a 
human which may be important in certain contexts.” ChatGPT 
acknowledges that it “generates highly convincing text, which can be used 
to spread misinformation” and that there is “the potential for malicious 
actors to use these models to impersonate others or create fake content.” 

3) See Wisconsin Lawyer: Technology ChatGPT Artificial Intelligence: Will It 
Replace Lawyers and Legal Staff?: (wisbar.org). 

B. Federal Courts Respond – Sample Standing Order 
1) The Court has adopted a new requirement in the fast-growing and fast-

changing area of generative artificial intelligence (“AI”) and its use in the 
practice of law.  

2) The requirement is as follows: Any party using any generative AI tool to 
conduct legal research or to draft documents for filing with the Court must 
disclose in the filing that AI was used, with the disclosure including the 
specific AI tool and the manner in which it was used. 

3) Further, Rule 11 of the Federal Rules of Civil Procedure continues to apply, 
and the Court will continue to construe all filings as a certification, by the 
person signing the filed document and after reasonable inquiry, of the 
matters set forth in the rule, including but not limited to those in Rule 
11(b)(2). 

VI. Independent Professional Judgment 
A. SCR 20:2.1 Independent Professional Judgment - In representing a client, a lawyer 

shall exercise independent professional judgment and render candid advice. In 
rendering advice, a lawyer may refer not only to law but to other considerations 
such as moral, economic, social, and political factors that may be relevant to the 
client's situation. 

B. Why the Avianca ‘Bogus Cases’ News Is Not About Either Generative AI or Lawyers’ 
Tech Competence 

1) In an affidavit filed in the case, Steven A. Schwartz, one of the attorneys 
for plaintiff Mata, took responsibility for the bogus cases, explaining that 
he located them “in consultation with the generative artificial intelligence 
website Chat GPT.” 
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2) “Your affiant has never utilized Chat GPT as a source for conducting legal 
research prior to this occurrence and therefore was unaware of the 
possibility that its content could be false,” his affidavit said. 

3) Had this lawyer never learned the cardinal rule that you never cite a case 
you have not read? I don’t care if the case comes from ChatGPT or a 
learned treatise — read it before you rely on it. 

VII. Conclusion  
A. The More You Know - AI applications will continue to grow and expand into the legal 

field. Your competitors will be using this technology to reduce their costs, and your 
clients will apply pressure on you to learn and develop these technologies for use in 
your practice. Learn the rules, understand how the technologies work, protect 
confidential information, and responsibly utilize AI to increase the efficiency of your 
law firm. 

B. Contact Information - Christopher Shattuck, 608-616-1553, & Christopher Shattuck | 
LinkedIn.  
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6.53

CHARTING THE COURSE: 
NAVIGATING AI ETHICS 
IN WISCONSIN
Christopher C. Shattuck

1

ABOUT ME
Program Director and Legal Studies/Paralegal 

Program Instructor at Madison College. 

Previously, I managed a department and litigated 

cases for a creditor's rights firm in Milwaukee. I 

then dedicated close to six years to the State Bar 

of Wisconsin as their Law Practice Assistant 

Manager. Throughout this period, I provided 

over two thousand consultations, authored more 

than fifty published articles, and delivered over 

one hundred presentations, all focused on 

practice management, technology, and their 

ethical implications. I earned my undergraduate 

and Master of Business Administration degrees 

from the University of Wisconsin - Oshkosh, and 

completed my Juris Doctor at the University of 

La Verne College of Law in southern California.

2

2

ETHICAL RULES ROADMAP

1. Technology Competence

2. Confidentiality 

3.Tech Competence + Confidentiality

4.Duty of Supervision 

5.Honesty

6. Independent Professional Judgment

3

3

1. TECHNOLOGY COMPETENCE
SCR 20:1.1 Competence

A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation. 

Comment [8] To maintain the requisite knowledge and skill, a 
lawyer should keep abreast of changes in the law and its 
practice, including the benefits and risks associated with 
relevant technology, engage in continuing study and 
education and comply with all continuing legal education 
requirements to which the lawyer is subject.

4

4

2. CONFIDENTIALITY
SCR 20:1.6 Confidentiality

SCR 20:1.6 prohibits the disclosure of client information, whether direct 
or indirect, without informed consent or authorized exception. Lawyers 
must safeguard against unauthorized access or disclosure by ChatGPT       
[and other AI] or other nonlawyer assistance.

SeeWisconsin Lawyer: Technology ChatGPT Artificial Intelligence: Will It 
Replace Lawyers and Legal Staff?: (wisbar.org).

5

5

3. TECH COMPETENCE + CONFIDENTIALITY
SCR 20:1.1 Competence + SCR 20:1.6 Confidentiality
• Understand the benefits and risks of the technology you are using 

based on these rules.

• Not required to write a thesis about the intersection of AI and 
professional conduct rules.

• Must comprehend how the technology functions and safeguards 
confidential information in its application.

• Upcoming slides will cover major AI developments, their workings, and 
their effectiveness in protecting confidential information.

6

6
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3. TECH COMPETENCE + CONFIDENTIALITY
What is AI and How Can Law Firms Use it?
• Artificial intelligence (AI) is the simulation of human intelligence by machines to 

perform tasks typically done by people.

• Machine learning is a subset of AI. It refers to humans training machines to learn based 
on data input. More than simply performing (or mimicking) a human task, machine 
learning looks for patterns in data to draw conclusions.

• Natural language processing (NLP) is another subfield of AI that focuses on helping 
computers communicate with us humans in our own language. Put simply, NLP enables 
computers to read text or hear speech and then understand, interpret, and manipulate 
that natural language—just as humans would do.

7

7

3. TECH COMPETENCE + CONFIDENTIALITY
Technology Workings of ChatGPT

8

8

3. TECH COMPETENCE + CONFIDENTIALITY
How Does ChatGPT Protect Confidential Client Info?

9

9

3. TECH COMPETENCE + CONFIDENTIALITY
Technology Workings of Lexis+ AI

10

10

3. TECH COMPETENCE + CONFIDENTIALITY
Technology Workings of AI Research in Westlaw

11

11

3. TECH COMPETENCE + CONFIDENTIALITY
How Do Lexis & Westlaw Protect Confidential Client Info?
• Pfeifer said that the [Lexis] product has been developed with an emphasis on privacy 

and security, so that any individual user’s activity and interactions are completely private 
to that user.“ Our generative AI is a private model not shared with third parties,” Pfeifer 
said. “This means that user sessions are always secure.”

• Cognizant of customers’ concerns about the security of using generative AI, TR says it 
protects customers’ data through a comprehensive information security management 
framework and a range of security policies, standards and practices. Specifically with 
regard to AI, it says that it expressly prohibits any vendor from retaining or using 
Westlaw or Practical Law customer data to train its generative AI model.

12

12
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3. TECH COMPETENCE + CONFIDENTIALITY
Technology Workings of Microsoft Copilot for Word

13

13

3. TECH COMPETENCE + CONFIDENTIALITY
Technology Workings of Microsoft Copilot for Excel

14
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3. TECH COMPETENCE + CONFIDENTIALITY
Technology Workings of Microsoft Copilot for PowerPoint

15

15

3. TECH COMPETENCE + CONFIDENTIALITY
How Does Copilot Protect Confidential Client Info?
• DDaattaa  UUssaaggee  aanndd  SSttoorraaggee:: Microsoft Copilot uses organizational data (like documents, 

emails, chats) to provide contextually relevant responses. The data accessed and responses 
generated remain within the Microsoft 365 service boundary. Data about user interactions 
(prompts and responses) are stored and encrypted, but not used for training LLMs.

• SSeeccuurriittyy  aanndd  EEnnccrryyppttiioonn:: Microsoft Copilot respects the permissions model within Microsoft 
365, ensuring data isn’t leaked between users or tenants. It supports encryption through 
Microsoft Purview Information Protection and complies with various security measures like 
Microsoft 365 isolation controls and encryption protocols.

• CCoonntteenntt  OOwwnneerrsshhiipp  aanndd  CCooppyyrriigghhtt:: Microsoft does not claim ownership of the output 
generated by Copilot. The system is designed to avoid copyright infringement issues, with 
Microsoft offering to defend customers in case of related lawsuits.

16

16

4. DUTY OF SUPERVISION
SCR 20:5.3 Responsibilities regarding nonlawyer assistance

SCR 20:5.3 requires the law firm to have in effect measures that give reasonable 
assurance that the assistance by a nonlawyer is compatible with the professional 
obligations of the lawyer and that a lawyer having direct supervisory authority over the 
nonlawyer assistance make reasonable efforts to ensure that the assistance is 
compatible with the professional obligations of the lawyer. In addition, the firm’s lawyers 
may be vicariously responsible for violation of the rules caused by the assistance.

SeeWisconsin Lawyer: Technology ChatGPT Artificial Intelligence: Will It Replace 
Lawyers and Legal Staff?: (wisbar.org).

17
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5. HONESTY
Ethical Guidelines

SCR 20:4.1, SCR 20:3.3, and SCR 20:8.4(c) prohibit a lawyer from making 
false statements. ChatGPT cautions “that the model is not able to verify 
the authenticity of the citation or the source it’s referencing, and the 
generated text might contain false or inaccurate citations that were 
present in the training data.”

18

Source: Wisconsin Lawyer: Technology ChatGPT Artificial Intelligence: Will It Replace Lawyers and 
Legal Staff?: (wisbar.org).

18
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5. HONESTY
Ethical Guidelines Contd.

In addition, ChatGPT advises that “if text generated by ChatGPT is used in 
any form of publication, it should be cited to give credit to the model to 
indicate that the text was generated by a machine and not written by a 
human which may be important in certain contexts.” ChatGPT 
acknowledges that it “generates highly convincing text, which can be 
used to spread misinformation” and that there is “the potential for 
malicious actors to use these models to impersonate others or create fake 
content.”

19

Source: Wisconsin Lawyer: Technology ChatGPT Artificial Intelligence: Will It Replace Lawyers and 
Legal Staff?: (wisbar.org).

19

5. HONESTY
Federal Courts Respond – Sample Standing Order
• The Court has adopted a new requirement in the fast-growing and fast-changing 

area of generative artificial intelligence (“AI”) and its use in the practice of law. 

• The requirement is as follows: Any party using any generative AI tool to conduct 
legal research or to draft documents for filing with the Court must disclose in the 
filing that AI was used, with the disclosure including the specific AI tool and the 
manner in which it was used.

• Further, Rule 11 of the Federal Rules of Civil Procedure continues to apply, and the 
Court will continue to construe all filings as a certification, by the person signing the 
filed document and after reasonable inquiry, of the matters set forth in the rule, 
including but not limited to those in Rule 11(b)(2).

20

20

6. INDEPENDENT PROFESSIONAL JUDGMENT
SCR 20:2.1 Independent Professional Judgment

In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may 
refer not only to law but to other considerations such as moral, economic, 
social, and political factors that may be relevant to the client's situation.

21

21

6. INDEPENDENT PROFESSIONAL JUDGMENT
Why the Avianca ‘Bogus Cases’ News Is Not About Either 
Generative AI or Lawyers’ Tech Competence
• In an affidavit filed in the case, Steven A. Schwartz, one of the attorneys for 

plaintiff Mata, took responsibility for the bogus cases, explaining that he located 
them “in consultation with the generative artificial intelligence website Chat 
GPT.”

• “Your affiant has never utilized Chat GPT as a source for conducting legal 
research prior to this occurrence and therefore was unaware of the possibility 
that its content could be false,” his affidavit said.

• Had this lawyer never learned the cardinal rule that you never cite a case you 
have not read? I don’t care if the case comes from ChatGPT or a learned treatise 
— read it before you rely on it.

22

22

THE MORE YOU KNOW

23

AI applications will continue to 
grow and expand into the legal 
field. Your competitors will be 
using this technology to reduce 
their costs, and your clients will 
apply pressure on you to learn 
and develop these technologies 
for use in your practice. Learn the 
rules, understand how the 
technologies work, protect 
confidential information, and 
responsibly utilize AI to increase 
the efficiency of your law firm.

23

QUESTIONS?
24

24
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THANK YOU!
Christopher Shattuck

608-616-1553 

cshattuck@madisoncollege.edu

Christopher Shattuck | LinkedIn

25

25
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A trusted, innovative legal team.

Thoughtful solutions.
Winning results.
Your toughest problems need innovative 

thinking, deserve dogged determination,  

and are successfully resolved with  

decades of courtroom-won experience.  

Weiss Law Office is here for you from  

start to finish.

Complete representation is the cornerstone of our practice. We focus on 

providing our clients creative, responsive, thorough legal advocacy and  

advice at every single stage of our representation. We offer large firm 

experience, but with small firm responsiveness.

MEQUON (MAIN OFFICE)

1017 W. Glen Oaks Lane

Suite 207

Mequon, WI 53092

Phone: 262-240-9663

Fax: 262-240-9664

Email: info@mweisslaw.net

WAUSAU

City Square Office Center

500 3rd Street

Suite 208-6

Wausau, WI 54403
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“Exploring Ethical Issues Confronting Insurance Coverage and Defense Counsel” 

Mollie T. Kugler and John P. Pinzl, von Briesen & Roper, s.c. 

Description:  

Ethics are critical, and a host of ethical issues may arise for attorneys handling insurance coverage 
and insurance defense matters. This presentation will address a few common scenarios, such as 
conflicts of interest, independent counsel, and confidentiality. We will explore ethical and practical 
considerations in this context, as well as the rules that are implicated.  

Link to Annotated Rules of Professional Conduct for Attorneys:  

https://www.wicourts.gov/courts/offices/docs/olrscr20annotated.pdf#page=64&zoom=100,117,4
96 

I. Conflicts of Interest  

Where Conflicts of Interest Arise 

• The Tri-Partite Relationship – the relationship between an insurer, a defense attorney, and 
an insured 

o Generally, a lawyer may represent the insurer and an insured simultaneously. 
o Juneau Cnty. Star-Times v. Juneau Cnty., 2013 WI 4, ¶ 48, 345 Wis. 2d 122, 

824 N.W.2d 457 
§ “Insurance defense counsel are generally recognized as having two clients 

in any given case: the insurer and the insured.”  
o There are, however, risks to this simultaneous representation which could present 

a conflict of interest under SCR 20:1.7 (Conflicts of interest current clients):  
o In the event a lawyer is representing both the insurer and the insured, the lawyer 

should fully disclose to the insured the lawyer’s relationship to the insurer. 
o The lawyer should remain sensitive to any divergence of interests between the 

insured and insurer. 
o The lawyer must act in a way that the insured has no basis to believe his/her interests 

are not fully represented. 
o When representing both the insured and insurer, a lawyer must be cautious with the 

information he/she learns from each party because under SCR 20:1.8(b) (Conflict 
of interest: prohibited transaction), the lawyer may not use any information 
relating to the representation of a client to the disadvantage of the client without 
that client’s informed consent. 

o Under SCR 20:1.7 (Conflicts of interest current clients), conflicts of interest can 
be waived by obtaining a written waiver from both affected clients evidencing the 
clients’ informed consent to the continued representation despite the conflict of 
interest. 

o Mowry v. Badger State Mut. Cas. Co., 129 Wis. 2d 496, 385 N.W.2d 171 (1986) 
§ The Wisconsin Supreme Court endorsed bifurcation of coverage issues 

from liability issues under Wis. Stat. § 803.04(2)(b), which can help avoid 
a conflict of interest issue. 
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o Ordinarily, payment by the insurance company does not create a conflict of interest 
by itself. 

§ SCR 20:1.8(f) (Conflict of interest: prohibited transaction) allows a 
lawyer to accept compensation for representing a client from someone other 
than the client if the client gives informed consent. 
 

• Reservation of Rights 
 

o Defense counsel may run into a conflict of interest if the insurer undertakes the 
defense of an insured with a reservation of the insurer’s right to deny coverage later. 

o For example, discovery could yield information that is unfavorable to the insured. 
o An attorney may also feel constrained when strategizing or preparing to defend the 

insured. 
o If this is the case and a conflict exists, the attorney may need to limit his/her 

representation pursuant SCR 20:1.7 (Conflicts of interest current clients). 
o If representation is already underway, the attorney may need to withdraw from 

representing one or both parties entirely. If the attorney wants to continue 
representing one party, the attorney will need to consider SCR 20:1.9 (Duties to 
former clients) to ensure continued representation is permitted. 
 

II. Actions Seeking Damages in Excess of Policy Limits 

When an insurance company fails to settle a third-party claim brought against its insured for an 
amount within the policy limits and there is a verdict in excess of the limits, the insured is 
exposed to liability for the excess amount. As a result, the insured might have a cause of action 
against the insurance company for failure to settle the third-party liability claim. 

• Typically, an excess warning is accompanied by informing the insured that it has the option 
to retain separate counsel to assist it in evaluating the excess risk. 

• But, even if the insured gets separate counsel to advise it, the carrier typically retains 
control over the litigation and whether to settle. 

• There is some question as to whether the remedy of separate counsel really fixes this 
potential conflict of interest. 

• Typically the insurer has to consider the insured’s interests in good faith, along with the 
insurer’s interest, and evaluate settlement offers within policy limits as though it alone 
carries the entire risk of loss. 
 

III. Issue Conflicts 
 

• Issue conflicts, also known as positional conflicts, arise when an attorney takes a position 
on a legal issue in one case and takes a contrary position on the same legal issue in another 
case.  

• This issue may arise in the course of representation of defense counsel or coverage counsel. 
• Under SCR 20:1.7(a)(2) (Conflicts of interest current clients), a lawyer shall not 

represent a client if there is a significant risk that the representation of one or more clients 
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will be materially limited by the lawyer’s responsibilities to another client, a former client, 
or a third party. 

• Generally speaking, an attorney can “take inconsistent legal positions in different tribunals 
at different times on behalf of different clients.” See SCR 20:1.7, Comment 24. 

• However, if there is a significant risk that the lawyer’s representation on behalf of one 
client will “materially limit” the lawyer’s effectiveness in representing another client, an 
issue conflict exists. See SCR 20:1.7, Comment 24. 

• Lawyers should evaluate each matter on a case-by-case basis to determine whether 
representation of one client will be limited by the lawyer’s representation of another client.  

• If the lawyer determines any of the above considerations are present, then continuing the 
representation of at least one affected client would be a violation of SCR 20:1.7 (Conflicts 
of interest current clients). 

• If, however, the lawyer reasonably determines that representation of one client would not 
adversely affect another, then the lawyer may proceed with the representation provided the 
affected client(s) provide their consent after being fully informed of the issues. 
 

IV. Independent Counsel 

When is Independent Counsel Necessary? 

• When an insured is sued, and an insurer sends a reservation of rights letter, there may exist 
a need to hire independent counsel for the insured. Independent counsel is typically 
necessary when a potential conflict of interest exists which threatens the strategy to be used 
in defending the underlying lawsuit, and there is a prospect of defending under some but 
not all available defenses. 

• Independent counsel typically is not necessary so long as the issue of coverage is separate 
from the issue of liability. 

Rate Issues 

• When independent counsel is requested or required, rate issues often arise. Essentially, this 
means that the insurance company may dispute whether it needs to pay independent 
counsel more than panel counsel rates.  

Wisconsin Law Regarding Independent Counsel and Rates 

• Wisconsin does not have a statute mandating an insurer provides independent counsel 
when that duty arises.  

• However, Wisconsin case law establishes that an insurer has a responsibility for reasonable 
defense costs, which is invoked when paying for independent counsel:  

o Jacob v. West Bend Mut. Ins. Co., 203 Wis. 2d 524, 536, 553 N.W.2d 800 (Ct. App. 
1996).  

o HK Systems, Inc. v. Admiral Ins. Co., 2005 WL 1563340 at *4 (E.D. Wis. June 27, 
2005).  

o Haley v. Kolbe Millwork Co., Inc., 97 F. Supp. 3d 1047,1055 (W.D. Wis. 2015) 
o Fireman’s Fund Ins. Co. v. Waste Mgmt., 777 F.2d 366 (7th Cir. 1985). 
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V. Confidentiality 

Who Are the Parties? 

• SCR 20:1.6 (Confidentiality) states a lawyer shall not reveal information relating to the 
representation of a client without informed consent. Thus, an attorney must identify all 
clients in the insurance defense relationship in order to determine which parties are owed 
the duty of confidentiality. 

Confidentiality Issues 

• Confidentiality issues can arise when a lawyer represents both an insurer and insured. 
o A lawyer may not share certain confidential information relating to one represented 

party with another. This issue often comes up when a lawyer is representing both 
the insured and the insurer. 

o A lawyer may also have trouble reconciling the confidentiality duty under SCR 
20:1.6 (Confidentiality) and the duty to keep the client reasonably informed about 
the matter under SCR 20:1.4 (Communication) when representing both the insurer 
and the insured. 

o A lawyer may not use information gained from an insured to the benefit of the 
insurer when the revelation could result in denying the insured insurance protection.  

• Subsequent litigation also may lead to confidentiality issues: the insurer or insured may 
request the attorney’s file to use in subsequently litigation, such as a bad faith claim by the 
insured against the insurer. 

• Confidentiality issues also arise in billing practices. 
o Discussed further in Billing/Rate Disputes section below. 

VI. Strategies for Handling Confidentiality 

• Although these strategies are not run of the mill, these are some strategies that could be 
necessary in certain circumstances: 

o Provide joint client agreements to limit the release of certain information to certain 
clients. 

o Consult with insured/insurer joint clients about the use and distribution of 
confidential information.  

o Redact portions of documents distributed to certain clients. 
o If the lawyer’s representation of either client is compromised due to confidentiality 

constraints, the lawyer may need to withdraw from representation pursuant to SCR 
20:1.7(b) (Conflicts of interest current clients), which requires a lawyer to 
reasonably believe the lawyer can provide competent and diligent representation to 
each client affected by a potential conflict of interest. Withdrawing from 
representation is permitted in certain circumstances under SCR 20:1.16 (Declining 
or terminating representation). 

VII. Waiving Confidentiality  

• Lawyers may ask their clients to waive confidentiality through informed consent. This can 
be beneficial when representing an insurer and an insured. 

• However, the lawyer must obtain informed consent to obtain a waiver. 
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• It is in the lawyer’s best interest to get the consent in writing. 
• Lawyers should be careful to not waive the attorney-client privilege or work product 

doctrine protections when seeking a confidentiality waiver. 

VIII. Billing Issues 

Handling Billing Statements 

• Information in detailed billing statements may contain confidential information, which 
could implicate restrictions under SCR 20:1.6 (Confidentiality). 

• SCR 20:1.8(b) (Conflict of interest – prohibited transactions) can also come into play 
if the lawyer uses the confidential information in the billing statements in a way which is 
detrimental to the interests of a client without the client’s informed consent. 

Outside Auditors 

• Some insurers require attorneys to submit their detailed bills for services to outside 
auditors.  

• A lawyer should not submit a bill for services to an outside auditor that contains 
confidential information without the insured’s consent so as to not violate SCR 20:1.6 
(Confidentiality). 

• Lawyers should consider using drafting protocols that assure their billing narratives on 
billing statements do not reveal confidential information. 

 

Litigation Controls/Billing Guidelines 

• Litigation controls, or billing guidelines, may place restrictions on the tasks that lawyers 
need to perform when representing an insured. 

• Typically not a problem when only representing an insurer as coverage counsel, but may 
be problematic when representing an insurer and insured as defense counsel 

• These restrictions could impact various litigation decisions 
• When the lawyer’s duty is to the insured, the lawyer must act in the insured’s best interest, 

which involves determining whether these litigation controls compromise the 
representation or negatively impact the exercise of the lawyer’s professional judgment in 
violation of SCR 20:5.4(d)(3) (Professional independent of a lawyer). 

o SCR 20:5.4(d)(3) (Professional independent of a lawyer) prohibits a nonlawyer 
from directing or controlling the professional judgment of a lawyer, and litigation 
controls direct or regulate the lawyer’s professional judgment. 

o Many litigation control guidelines are narrow enough that they do not unreasonably 
control a lawyer’s professional judgment, but some might. 

o If the guidelines do control the lawyer’s professional judgment, the lawyer is 
ethically obligated to perform all work that is, in his/her professional opinion, 
required to thoroughly and completely represent the client’s interest, despite any 
guidelines in place.  

• If a defense attorney finds him/herself in a compromised position due to litigation controls, 
the attorney should contact the insurance company to discuss an appropriate course of 
action that allows him/her to properly represent the insured. 

o If this is not possible, he/she must consider whether to withdraw 
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• Litigation controls/billing guidelines can also implicate the following ethics rules: 
o SCR 20:1.1 (Competence), which requires a lawyer provides competent 

representation to a client with the legal knowledge, skill, thoroughness, and 
preparation necessary for representation. 

o SCR 20:1.2 (Scope of representation and allocation of authority between 
lawyer and client), which requires an attorney to abide by a client’s decisions as 
to the objectives of the representation. 

o SCR 20:1.3 (Diligence), which requires an attorney to act with reasonable 
diligence and promptness when representing a client. 

o SCR 20:1.4 (Communication), which requires an attorney to keep the client 
reasonably informed about the case and to explain the matter to the extent necessary 
for the client to make informed decisions about the representation. 

IX. Cooperation 

• In general, insurers may manage the defense of claims because they have contracted for 
this right in insurance policies issued to the insureds. 

• However, the management is not without limits (such as the litigation controls discussed 
above) because lawyers must abide by the ethical rules and may not follow orders that 
interfere with their independent professional judgment. 

• Additionally, SCR 20:1.16 permits an attorney to withdraw from representation if the 
lawyer and client are fundamentally disagreeing on a course of action, among other 
reasons. 

• Insureds, pursuant to their policies, may be under a duty to cooperate with their insurance 
company as well. 

 

X. Dealing with Unrepresented Insureds 

• This comes up frequently for coverage attorneys – many insureds do not have separate 
coverage counsel, because then they would have to pay for it 

• It is in the lawyer’s best interest to inquire whether a nonclient insured is represented by 
counsel to ensure compliance with SCR 20:4.3 (Dealing with unrepresented person). 

• Under SCR 20:4.3 (Dealing with unrepresented person), a lawyer must inform the 
unrepresented insured of the lawyer’s role in the matter. 

• If the lawyer knows or should reasonably know that the unrepresented insured 
misunderstands the lawyer’s role in the matter, the lawyer needs to take reasonable steps 
to correct the misunderstanding. 
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Bell, Moore & Richter, S.C. Providing legal services since 1851.

BMR PRACTICE AREAS:
Alternative Dispute Resolution 
Appellate Practice
Business/Corporate Planning/Litigation 
Civil Rights/Municipal Litigation 
Commercial/Contract Disputes 
Commercial Collection
Construction Law/Litigation
Contracts
Employment Law
Environmental Law/Litigation
Estate Planning/Elder Law/Probate
Family Law

Finance/Financial Institutions
General Liability Defense
Health Care
Insurance Agent Litigation
Insurance Coverage/Bad Faith Litigation

Intellectual Property
Landlord-Tenant
Legal/Accounting Liability Defense
Medical Malpractice Defense
Municipal Law

Personal Injury
Products Liability
Public Utilities/Telecommunications
Real Estate
Real Estate Agent/Broker Litigation
Regulation/Licensing
Securities Law
Subrogation Claims
Tax Advice/Planning/Litigation
Workers’ Compensation Defense

FOR YOUR LEGAL NEEDS CONTACT US AT:
345 W. Washington Ave. | Suite 302 | Madison, WI | 53703-3007

(608) 257-3764 | www.bmrlawyers.com

Insurance Defense

Bell, Moore & Richter, S.C. has been involved in insurance defense litigation for most of its existence. Due to the firm’s extensive experience 
with all aspects of insurance litigation, we are often called on to defend insurance companies and their insureds in the courtroom and in 
appeals, both in state and federal court. Our attorneys pride themselves on keeping up to date on the latest changes in insurance law and can 
help clients untangle the constant legislative and case law changes in insurance. For decades, our attorneys have also successfully defended 
medical professionals practicing in a broad range of specialties and a wide variety of claims. We know how to build a strong defense to 
workers' compensation claims and disputes and help employers on all issues which may arise. Our experience has led to successful results in 
defending claims both in State and Federal courts as well as before the State Medical Examining Board and Medical Mediation Panel. In the 
defense of business litigation, we bring the experience and judgment of seasoned practitioners from both business and transactional 
attorneys, on the one hand, and proven civil litigation practitioners on the other. We also have considerable experience helping to defend 
insurance agents as well as real estate agents and brokers in litigation. Let us help you.

William A. Abbott William D. Bolte Ann C. Emmerich David E. McFarlane   John M. Moore Melita M. Mullen

Patricia J. Putney David G. Ress Morgan K. Stippel Sheila M. Sullivan William C. Williams

Olivia Kay Mote

Kelsey A. Pelegrin 
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HOW MUCH IS A 
TREE WORTH?

From vast tracts of forestland to small 
commercial lots, and even individual 
trees, our appraisers are experts in all 
aspects of property valuation.   

Steigerwaldt provides supportable 
valuations and expert witness services 
necessary to see the appraisal 
through litigation. 



63

Back to Table of Contents

Our miss ion i s  to  provide the very best  legal  services 
to insurance companies, businesses, and individuals 

by providing innovative, e f fect ive  and ef f ic ient  advice, 
consultation, and representation dur ing the invest igation, 

evaluation, and l i t igation of  c ivi l  and administrative c laims.

Our exper t i se  has  resulted in Borgelt  Powell ’s  se lect ion as
Panel  Counsel  by some of  the largest  companies  and insurance 

companies  in the country.

ATTORNEYS & COUNSELORS
ESTABLISHED 1881

Licensed in Wisconsin and Il l inois

 1243 N. 10th Street, Milwaukee, WI 53205 (414) 276-3600

 Virtual Offices, Madison, WI (608) 258-1711
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Squires III, Suite 333
N19W24075 Riverwood Drive

Waukesha, WI 53188

Insurance Defense Lawyers, Personal In-
jury, Property Damage, Business Liability
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> mdd.comMaking Numbers Make Sense

Litigation Services

For more information, please contact any one of our oces or 
visit us at mdd.com.

In the United States, all of our partners and senior managers are Certified Public Accountants. Many are also Certified Valuation 
Analysts and Certified Fraud Examiners. Our international professionals hold similar qualifications in their respective countries.

With more than 40 offices on 5 continents - and extensive language capabilities, our exceptional dedication and uniquely 
qualified professionals are the hallmarks of our firm.

MDD Forensic Accountants is a global forensic accounting firm that regularly provides litigation services and expert witness 
testimony in courts and arbitrations. We also frequently provide assistance during the discovery process, mediations and during 
settlement discussions.

Time and again, our assessments have stood up to the scrutiny of cross-examination, making us the choice of both plainti� and 
defense counsel in the United States and beyond. Our professionals’ expertise spans 500 industries and the below practice areas:

Construction Litigation 
> Delay in Startup 
> Insolvency 
> Surety Bonds: 
 - Financial Investigations/Analysis 
 - Subcontractor Ratifications 
 - Claims Evaluations/Reserves
> Funds Control: 
 - Set-up and Maintain Escrow Accounts 
 - Receipt and Payment of Project Funds

Fraud Investigations 
> Asset Tracing, Kickbacks, and Misappropriation
> Bankruptcy:  
 - Fraudulent Conveyance Actions  
 - Preferential Payments
> Fidelity & Embezzlements:  
 - Fidelity Bond 
 - Employee Dishonesty
> Financial Condition Analysis
> Piercing the Corporate Veil & Alter Ego Matters
> Ponzi Schemes
> Regulatory-related Investigations including:  
 - Foreign Corrupt Practices and UK Bribery Acts   
 - Whistleblower Investigations
> Financial Institutional Bonds

Damages Quantification
> Anti-trust 
> Business & Shareholder Disputes
> Class Action – both Certification & Defense
> Construction Defect/Delay
> Employment Litigation: 
 - Breach of Contract 
 - Non-compete
   & Solicitation Clauses  
 - Discrimination/Harassment  
 - Employee vs. Contractor
   Wage Classifications  
 - Workers Comp Retaliation 
 - Wrongful termination
> Environmental Damages/Toxic Tort
> Intellectual Property/Patent Infringement
> Lost Profits/Loss of Hire
> Personal Injury/Wrongful Death
> Product(s) Liability & Recall
> Subrogation 

Valuation Matters
> Acquisition/Disposition of Business
> Business Disputes
> Divorce Matters
> Shareholder Disputes
> Succession Planning
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WDC 10% Home/Auto Discount
Effective May 1st, 2023 - Wisconsin Mutual Insurance introduced a 10% discount applicable
to WMI Personal Home and Auto policies for members of the Wisconsin Defense Counsel.

(608) 836-HOME

www.wiins.com
Click or scan
the code to

find an agent!
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C I V I L  L I T I G A T I O N  D E F E N S E

At The Everson Law Firm, we treat insurance litigation like a profession, not a business. Our 
attorneys provide continual legal analysis and strategic recommendations to our clients 

regarding liability and damages issues and take multiple insurance defense litigation cases to 
trial each year. We have the experience and tenacity to give your case the personalized attention 

it deserves, whether litigation ends with a victorious dispositive motion, through negotiation/
mediation or in the courtroom.

Visit eversonlaw.com to connect with an experienced lawyer.
 We’re open and ready to serve clients in Greater Green Bay, Northeast Wisconsin and beyond. 

Peter J. Hickey   |   Gabriel G. Siehr   |   Abigail A. Kincheloe   |   Heather L. Nelson   |   Todd C. Dickey   |   Ryan M. Johnson  |   Brian D. Anderson 
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Wisconsin’s #1 Farm Insurer and 3rd Largest Commercial Insurer

Recognized as One of the Nation’s Top Insurance Companies

Learn more at www.RuralMutual.com

KEEPING
WISCONSIN STRONG
 SINCE 1934
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Trust Your
Process with

Specialized Legal
Support
WE KNOW HOW

transperfectlegal.com | legal@transperfect.com



71

Back to Table of Contents



72

Back to Table of Contents

Visit www.semke.com or contact us at 888.804.5020

Discover the Truth
with Semke Forensic
What does it take to provide scientifically sound and 

defensible opinions when youʼre faced with complex failures 

and highly technical disputes? At Semke Forensic, we believe it

requires exceptional engineers, investigators, and consultants

with an intense focus on quality.

The Expanding Semke Services
Accident Reconstruction

Property Damage

Computer Forensics

Product Liability

Vehicles/Machinery

HVAC/Appliance Failures

Workplace Accidents

Fire/Explosion Causation

Plumbing/Fire Suppression

Mold/Water Damage

St. Louis
154 Hughes Lane
St. Charles, MO 63301

636.896.9995

Kansas City
100 N. Clayview Dr., Suite B
Liberty, MO 64068

816.415.2020

Chicago
3345 Commercial Avenue
Northbrook, IL 60062

708.478.4000

EXCELLENCE IN ENGINEERING
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18
81 1901

Skilled litigators, 
exceptional results.
Our litigation attorneys balance unparalleled skill and 

winning strategies to achieve exceptional results in the 

courtroom.  We have successfully tried hundreds of cases on 

behalf of individuals, businesses, and insurance companies 

in federal and state courts throughout Wisconsin and 

nationwide. Together, we can chart the best path forward.  

BOARDMANCLARK.COM
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Statewide Representation for 
Business & Insurance 

We've Moved!
Our New Address:

320 East Buffalo Street, Suite 300 
Milwaukee, WI 53202

www.simpsondeardorff.com 

Proud Sponsor of Wisconsin Defense Counsel 
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VERITEXT 
 PROUDLY SUPPORTS

WDC

COURT REPORTING • VIDEOGRAPHY • VIDEOCONFERENCING • REMOTE DEPOSITIONS • ONLINE REPOSITORIES • EXHIBIT SOLUTIONS • DATA SECURITY

EXHIBIT SHARE 
Introduce and share electronic exhibits with 
all local and remote participants through the 
use of your laptop or iPad. No need to print 
and ship multiple copies of documents. 

EXHIBIT CAPTURE            
See your testimony in action. Capture 
compelling content by displaying electronic 
documents to a witness and recording 
computer interaction in realtime.

ACE “ADVANCED CASE EXHIBITS” 
Ongoing hyperlinked and searchable PDF 
exhibit list updated after each deposition. 
No Wi-Fi necessary. 

VERITEXT VIRTUAL 
Depose witnesses remotely and share 
exhibits in realtime with many participants. 
Easily connect with any webcam-equipped 
device, speakerphone and the internet. 

VIDEO TECHNOLOGIES
Employ broadcast-quality legal videography, 
videostreaming, video synchronization and 
videoconferencing to enhance testimony.

MYVERITEXT.COM   
Schedule depositions and access transcripts 
and exhibits online from anywhere, anytime  
for free. 

POWERFUL TECHN0LOGIES. TRUSTED SERVICE. SECURE SOLUTIONS.

CALENDAR-WISCONSIN@VERITEXT.COM | (414) 224-9533

CONTACT US:

CHOOSE VERITEXT’S LEADING EDGE TECHNOLOGY TO 
SIMPLIFY YOUR WORKDAY!
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Our trial record & experience is a testament
to our ability to efficiently prepare cases for

SUCCESSFUL RESOLUTION

GREEN BAY | 615 S. Monroe Avenue | Green Bay, WI 54301 | P 920.884.2312 | F 920.884.2381 

MADISON | 7618 Westward Way | Suite 100 | Madison, WI 53717 | P 608.662.1180 | F 608.662.1181

w w w. c o r n e i l l e l a w. c o m

Health Care     Commercial/Business     General Liability
Employment     Professional Liability Defense     Insurance

Appellate     Long Term Care     Legal Malpractice

TRIAL
L A W Y E R S
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World-class. Global reach. 800.580.3228 rimkus.com

YOU HAVE QUESTIONS. WE PROVIDE ANSWERS.

WHAT
HAPPENED?

WITH SO MUCH AT STAKE,
YOU NEED TO KNOW 

As a worldwide provider of engineering and technical consulting 
services, we specialize in resolving a wide range of accidents, 
claims, and legal disputes. 

Our experts offer years of experience spanning multiple industries, 
including transportation, construction, toxicology and food safety, 
injury biomechanics, and more. If you’re facing a complex forensic 
challenge, count on Rimkus to uncover the facts.
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• Works exclusively with lawyers 
professional liability insurance

• Defense Program discounts for 
qualifying defense firms/attorneys 

• Specializes in solo to mid-size firms
• Returned over $77 million in profits 

to policyholders since 1988
• Offers an array of services to 

mitigate risks
• Insuring law firms based in 

Wisconsin, Illinois, Iowa, Minnesota 
and 11 other states

Put your trust in the carrier 
created by lawyers, 
run by lawyers, 
exclusively serving lawyers.

You can trust over 40 years of 
experience protecting lawyers.

Protecting Your Practice is Our Policy.®

Get a fast quote today!
www.mlmins.com
Chris Siebenaler, Esq.
612-373-9641
chris@mlmins.com

Proud Corporate Sponsor of the WDC
Visit our table in the Expo Hall.
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CTLGroup.com | 847-965-7500

CTLGroup has the 
technical support you 
need. 
When it comes to litigation or insurance matters, 
CTLGroup offers unparalleled support for cases that 
range from functional failures to catastrophic structural 
collapses. 

Our company is comprised of highly skilled engineers, 
architects and scientists who are experts in their fields 
including matters related to faulty design, professional 
standards of care, construction delays and defects, 
structural and materials failures, water leakage, and 
natural disasters. Contact us today. 

CONTACT

Tom Palansky 
tpalansky@ctlgroup.com

CALL THE 
EXPERTS.
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241 N Broadway, Suite 300 | Milwaukee, WI 53202 | (414) 223-3300 | www.gassturek.com

Strategic. Fearless. Unrivaled.

Our growing firm fields a team of bold, experienced trial attorneys ready to defend your case.  

We focus on complex matters in a variety of industries and practice areas, including insurance 

disputes, personal injury, and product liability. Above all, we think unconventionally  

and tailor creative legal strategies that carry the day.

Stephen Trigg, Adam Roznowski, Richard Orton, Daniel Manna, Tamar Kelber, John Franke, David Turek, Aaron Wegrzyn, Jerome Mohsen, Linda Vogt Meagher, Kevin Geary

Energized Defense. 
Exceptional Team.
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Mathie Mediation Services llc

Call: (414) 585-0650
Email: jmathie@mathiemediation.com

J im Mathie established Mathie Mediation Services in 
2016. Since devoting his entire practice to mediation,
hundreds of attorneys have retained his services to
mediate their disputes. J im’s four-office downtown 
Milwaukee suite provides ample space for any mediation. 
J im also travels throughout Wisconsin – at no travel 
expense – to mediate cases. So, if it works best to have a 
mediation where you are, J im will accommodate.

Before mediating fulltime J im litigated cases for 30 
years, primarily defending clients in personal injury,
property damage, product liability, environmental, 
construction and transportation lawsuits. His varied 
background also includes stints as a plaintiff personal 
injury attorney and in-house counsel for a major insurer. 
He is a past president of WDC.

Mathie Mediation Services LLC 
757 North Water Street, Suite 350
Milwaukee, WI 53202 

Take Advantage of Everything 
that Mediation has to Offer.
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WISCONSIN CHAPTERWISCONSIN CHAPTER

The following attorneys are recognized for

Excellence in the field of Alternative Dispute Resolution

* The National Academy of Distinguished Neutrals is an invitation-only professional association of over 1000 litigator-rated 
mediators & arbitrators throughout the US and a proud partner to both the DRI and AAJ. For more info, please visit www.NADN.org/about

Visit our national roster of 1000+ top neutrals at www.NADN.org 

NADN is administrator for the DRI Neutrals DatabaseNADN is administrator for the DRI Neutrals Database
www.DRI.org/neutralswww.DRI.org/neutrals

Check preferred available dates or 
schedule your appointments online 

directly with Academy Members! 
WisconsinMediators.org is free, funded by our members

Check preferred available dates or 
schedule your appointments online 

directly with Academy Members! 
WisconsinMediators.org is free, funded by our members

Jim Smith
Brookfield

Michael Crooks
Madison

Robert McCracken
Manitowoc

Timothy Hawley
De Pere

Hon. Patrick Fiedler
Madison

Terry Lyons
Janesville

Michael Jassak
Oak Creek

Hon. Charles Kahn
Milwaukee

Hon. Mark Frankel
Madison

Hon. James Kieffer
Brookfield

Hon. Richard Sankovitz
Milwaukee

John Claypool
Appleton

Jill Sopha
Pewaukee

Danielle Carne
Madison

Hon. Jeffrey Conen
Milwaukee

Hon. David Jones
Milwaukee




